No. 4091 


/S6\ Yuited States 
Cirenit Court of Appeals 


/ uy 
ae, wo / 


Bor the Ninth Cirruit. 


J. J. RAUER, 
Appellant, 
vs. 


GEORGE H. HATFIELD, as Trustee in Bankruptcy of the 
Estate of A. E. BUCKMAN, Bankrupt, and H. M. 
WRIGHT, A. E. BUCKMAN, WILLIAM H. CHAPMAN, 
FILLMORE BUCKMAN, J. A. MEADOWS, SUNSET 
CONSTRUCTION COMPANY, a Corporation, and J. A. 
MEADOWS, JOHN McCOY and A. E. BUCKMAN, 
Trustees of the Defendant, SUNSET CONSTRUCTION 
COMPANY, 

Appellees, 
and 

J. J. RAUER, 

Appellant, 
VS. 


GEORGE H. HATFIELD, as Trustee in Bankruptcy of the 
Estate of A. E. BUCKMAN, Bankrupt, and A. E. BUCK- 
MAN, WILLIAM H. CHAPMAN, FILLMORE BUCK- 
MAN, J. A. MEADOWS, SUNSET CONSTRUCTION 
COMPANY, a Corporation, and J. A. MEADOWS, JOHN 
MeCOY and A. E. BUCKMAN, Trustces of the Defend- 
ant, SUNSET CONSTRUCTION COMPANY, 

Appellees. 


Cranscript of Rerord. 


Upon Appeals from the Southern Division of the United States 
District Court for the Northern District of 
California, Third Division. 


Filmer Bros, Co. Print, 330 Jackson St. 8. F., Cal. r- 


No. 4091 


United States 
Girrnit Court of Appeals 


Sor the Ninth Cirruit. 


J. J. RAUER, 

Appellant, 
VS. 

GEORGE H. HATFIELD, as Trustee in Bankruptey of the 
Estate of A. E. BUCKMAN, Bankrupt, and H. M. 
WRIGHT, A. E. BUCKMAN, WILLIAM H. CHAPMAN, 
FILLMORE BUCKMAN, J. A. MEADOWS, SUNSET 
CONSTRUCTION COMPANY, a Corporation, and J. A. 
MEADOWS, JOHN McCOY and A. E. BUCKMAN, 
Trustees of the Defendant, SUNSET CONSTRUCTION 
COMPANY, 


Appellees, 
and 
J. J. RAUER, 


Appellant, 
vs. 

GEORGE H. HATFIELD, as Trustee in Bankruptcy of the 
Estate of A. E. BUCKMAN, Bankrupt, and A. E. BUCK- 
MAN, WILLIAM H. CHAPMAN, FILLMORE BUCK- 
MAN, J. A. MEADOWS, SUNSET CONSTRUCTION 
COMPANY, a Corporation, and J. A. MEADOWS, JOHN 
MecCOY and A. E. BUCKMAN, Trustees of the Defend- 
ant, SUNSET CONSTRUCTION COMPANY, 


Appellees. 


Orangrript of Record. 


Upon Appeals from the Southern Division of the United States 
District Court for the Northern District of 
California, Third Division. 


Filmer Bros. Co. Print, 330 Jackson St., S. F., Cal. 


INDEX TO THE PRINTED TRANSCRIPT OF 
RECORD. 


[Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record are 
printed literally in italic; and, likewise, cancelled matter appearing in 
the original certified record is printed and cancelled herein accord- 
ingly. When possible, an omission from the text is indicated by 
printing in italic the two words between which the omission seems to 
occur. ] 


AATIO’ 61 ce a 7 
Assignment of Errors on Appeal from an Or- 
der Made and Filed Herein on September 
30, 1922, Allowing $1800 as Compensation 
to the Master H. M. Wright, Esq., for Ser- 
mices Ikendered Hereim..........-.:5...5. 380 
Assignment of Errors on Appeal from an Or- 
dcneor Weeree Made Herein onethe iin 
Dav of September, 1916, Directing an Ac- 
counting and Referring the Matter of the 
Aceounting to H. M. Wright, Master in 
Chancery of this Court, and also Allow- 
ing an Appeal from the Final Decree Made 
Herein on the 6th Day of November, 1922, 
Disallowing and Overruling the Objection 
Made by J. J. Rauer to the Account and 
Report Filed Herein by H. M. Wright, 
Master in Chancery, Pursuant to the Order 
of September 11, 1916, and Confirming and 
Approving Said Reports, and Decreeing 
that the Said J. J. Rauer, Defendant, Pay 
to the Plaintiff the Sums of Money in the 
Mecree Speed ee... sess es - +. -e 392 


il J. J. Rauer vs. 


Index. Page 

RST GUILY .. asc 5 cena 2 | eee ee eee aie 1 

ond, On Appeal wc 51.5 c gee ae eee ee 384 
Certificate of Clerk U. 8. District Court to 

(ranseript ot Necordiyy 2) 419 

Citation on Appeal—Dated October 16, 1922... 420 

Citation on Appeal—Dated December 2, 1922 .. 423 


Defendant Rauer’s Praecipe to Clerk to Pre- 
pare Transcript on Appeal from Order 
Allowing Compensation to H. M. Wright .. 

Demand for Additions to Transcript as Desig- 
nated imperaccipe of Appellawite ee 

Exceptions of Defendant J. J. Rauer to Mas- 
ter’s Report.;.... tena. ee 


IS AGEONeNLIES : 
Exhibit No. 1—Master’s Report of Per- 
sonal Property Mortgaged to Mr. 
Rauer by Sunset Construction Com- 
PATI oh Ai ees a ee 
Exhibit No. 1—Statement of Account of 
J. J. Rauer with Sunset Construction 
COmmo naan ec eR ts mes ss cae 
Exhibit No. 2—Amounts Paid by Defend- 
ant J. J. Rauer for Repairs and Bet- 
terments on Miquimemtent, .....99eeee-: 
Defendant’s Exhibit No. 3—Amended and 
Supplemental Statement of J. J. Rauer 
On ACCOMMENING (252 pam mee at ets 
Minal Decree . . ey ese eee eee ee 
In the Matter of the Appeal from the Order 
Allowing Appeal from Order Made and 
Filed in Said Cause on September 30, 1923, 


oot 


418 


137 


177 


315 


George H. Hatfield et al. ili 
Index. Page 

Fixing Compensation of the Master, H. M. 

Wright, Esq., and Directing the Payment 

of the Same by J. J. Rauer, Which Order 

was Made in Said Action No. 233 Equity, 

in the Southern Division of the United. 

States District Court for the Northern Dis- 

GicteOmeC allt Ornia...<.. seen ie ccs 430 
imver@curony Wecree eee... eee. 15 
imerlocmory Wecreewmue:.-..... ss... eee 239 
Master’s Report on Accounting .............. 19 
Minutes of Court—September 18, 1922—Order 

Overruling Exceptions to Master’s Report, 

COME OI. a ok Come e emi a sc ae 199 
Names and Addresses of Attorneys of Record... 1 
Objection to Special Master’s Petition for Com- 

Oe MOC OUR pes err. ses ete eel eaten ee 129 
Objection to Special Master’s Petition for Com- 

MeMcavlOl 22.0.5 Sadecccadeee OS IS 
Observations upon Master’s Report .......... 89 
Oren AD OT oes eos Ao ae access 2G 200 
Order Allowing Appeal from an Order Made 

and Filed Herein on September 30, 1922, 

Fixing Compensation of the Master H. 

M. Wright, Esq., and Directing the Pay- 

ment of the Same by J. J. Rauer, and 

Fixing the Amount of a Supersedeas Bond 

and Bond for Costs on Appeal, and Stay- 

ing Proceeding for the Enforcement of the 

Order from Which the Appeal is Taken.. 383 


Order Allowing Appeal from an Order or De- 
cree Made Herein on the 11th Day of Sep- 


iV 


Ih Oe WS. 


Index. Page 


tember, 1916, Directing an Accounting and 
Referring the Matter of the Accounting to 
H. M. Wright, Master in Chancery of this 
Court, and also Allowimg an Appeal from 
the Final Deeree Made Herein on the 6th 
Day of November, 1922, Disallowing and 
Overruling the Ohjeetions Made by J. J. 
Rauer to the Account and Report Filed 
Herein by H. M. Wright, Master in Chan- 
cery, Pursuant to the Order of September 
11, 1916, and Confirming and Approving 
Said Report, and Deereeing That the Said 
J. J. Rauer, Defendant, Pay io the Plain- 
tiff the Sums of Money in the Said Decree 
Specified; and Fixing the Amount of Su- 
persedeas Bond and Bond for Costs on Ap- 
peal and Staving All Proecedings for the 
Enforeement of the Order and Judgment, 
mo )) ACN US wayyy grea ais, el ea ae 


Order Allowing Time to File Transcript of Ree- 


ord on Appeal, and to Docket the Said 
Cause, in‘the Matter of Appeal from the 
Judgement Directing an Accounting and 
Confirming the Account of the Referee 
Made on the 18th Day of November, 1922, 
and Which Judgment was Made and En- 
tered in That Certain Action No. 233 in 
Equity, in the Southern Division of the 
United States District Court for the North- 
ern District of California, in that Certain 


George H. Hatfield et al. 


V 


Index. Page 


Action Entitled George H. Hatfield, as 
Trustee in Bankruptey, vs. A. E. Buckman 
et al., Defendants; and Extending Time in 
Which to Prepare the Statement on Ap- 
ere tie Sard, Cause een ye ian Ge . 
Order Allowing Time to File Transcript of 
Record on Appeal and to Docket Said 
Cause in the Matter of Appeal from the 
Order Allowing Appeal from Order Made 
and Filed in Said Cause on September 30, 
1923, Fixing Compensation of the Master, 
H. M. Wright, Esq., and Directing the Pay- 
ment of the Same by J. J. Rauer, Which 
Order was Made in Said Action No. 233 
Equity, in the Southern Division of the 
United States District Court for the North- 
eum Dismaet of Califormlas.,............- 
Order Continuing Master’s Authority ......... 
Order Overruling Exceptions to Master’s Re- 
port and Fixing Master’s Compensation .. 
Order Overruling Exceptions to Master’s Re- 
AMOR POLS 5. eee 
Petition for Appeal from an Order Made and 
Filed in this Action on September 30, 1922, 
Allowing Compensation to the Master 
H. M. Wright, Esq., as Compensation for 
Services in Said Action and Directing That 
the Same be Paid by J. J. Rauer, Defend- 
ante JSIBIeei) . ee, . Sane ore 


203 


SE) 


v1 


J. J. aUeraus, 


Index. Page 
Petition for Appeal from an Order or Deeree 


Made Herein on the 11th Day of Septem- 
ber, 1916, Directing an Accounting and 
Referring the Matter of the Accounting to 
H. M. Wright, Master in Chancery of this 
Court, and Also Allowing an Appeal from 
the Final Decree Made Herein on the 6th 
Day of November, 1922, Disallowing and 
Overruling the Objections Made by J. J. 
Rauer to the Account and Report Filed 
Herein by H. M. Wright, Master in Chan- 
cery, Pursuant to the Order of September 
11, 1916, and Confirming and Approving 
Said Report, and Decreeing That the Said 
J. J. Rauer, Defendant, Pay to the Plain- 
tiff the Sums of Money in the Said Decree 
Speciied: cece cs Sag ae 


Praecipe for Preparing Record on Appeal ... 


090 
415 


Record of Haskins & Sells, Public Accountants 80 
Settled Statement on Appeal from an Order or 


Decree Made Herein on the 11th Day of 
September, 1916, Including the Order Di- 
recting an Accounting and Referring the 
Matter of the Accounting to H. M. Wright, 
Master in Chancery of this Court, and from 
the Final Decree Made Herein on the 6th 
day of November, 1922, Disallowing and 
Overruling the Objections made by J. J. 
Rauer to the Account and Report Filed 
Herein by H. M. Wright, Master in Chan- 
cery, Pursuant to the Order of September 


George HI. Hatfield et al. vil 


Index. Page 
11, 1916, and Confirming and Approving 
Said Report, and Decreeing That the Said 
J. J. Rauer, Defendant, Pay to the Plain- 
tiff, the Sums of Money in the Said Decree 
Speciied .....45 2a eee. i ene os 209 
Special Master’s Petition for Compensation .. 126 
Stipulation and Order Substituting George J. 
Hatfield as Plaintiff for and in the Place of 


aC ORUS. coll.) SMM. re eee 16 
Supersedeas Bond on Appeal ................ 413 
Smpplemental Teport vy... i... « +... eee a9 
Sipplemient to Bill and to Answer...........- 14 
Mestimmemzeot Whos. BM) Boyle................- 308 
esumamy Of). A. Dowli@ay....... 9085... .5.- 308 
Mieommomv ot >. P. Doyle. sce. . eee 343 
ihecmimonyeronsOscar Lieyvmam 2 .9....0) .. eee 322 
estmuomyeet cd) MCCOY ...02.2c..e.)een.w see. 339 
iecnmanyvot Lhomas W. Simimie a.,......... 341 
TESTIMONY ON BEHALF OF PLAINTIFY: 

He Vie LOUSI) See. eae sess 234 

IESIDACU JUANES 72\, 0 nee 228 

BUCKMAN, FILLMORE (Recalled) .... 220 

JRQORIICOL oc yos.c Be ieee ee 309 
bee CoWiC (pre wae oes ohn a ee 336 
eS TIEN OV) 2 elem cho oe Gs ss ee a 223 
Crocs examumauiGn ..2........ eee 226 
imedimect, Wasamination .......2...... 227 
IRECHOSS-C MAMIE LIGNIN i. soca wc es. 228 


lReeeoN 26 = eee. . ae ae 


Vili J. J. Rauer vs. 


Index. Page 
TESTIMONY ON BEHALF OF PLAIN- 
TIF F—Continued : 

MEADOWS, ARTHUR Jee 2a) 
Cross-examination 2202...) 36a Dili 
Redirect Examination .............. UMS, 

MOREY, JSST 22 

PHILLURS aA ee 221 

RA U TRIS getter ee ae 25 
Cross-examination 4.2). ee 235 

TESTIMONY ON BEHALF OF DEFEND- 
ANT: 

BOAS, ASIN De as so eee 307 

BU CIRIIEAIN Ae felis. a ac ae Oe eee 305 

BUCKMAN, FIBEMORE .....22.5.... 2. 295 
Recalled | iter =) sane us ee ee Se 

CLA Ras, W. Aer. oo ee ee 307 

RA UTI Ute. ee 234 
Reealledt.gee es eee 241 
Recalled rae. < lie ee 301 
TRECAMG Ut. 5 foci: sc Re ee 314 


|GET LI ee ere. eenenanmne Boe 


Names and Addresses of Attorneys of Record. 
H. M. ANTHONY, Eszq., 
Humboldt Bank Bldg., San Francisco, Calif., 
and 


MESSRS. GRANT & ZIMDARS, 
Merchants National Bank Bldg. San Fran- 
cisco, Calif., 
Attorneys for Appellant,.J. J. Rauer. 
CHARLES 8S. WHEELER and CHARLES 8B. 
WHEELER, Jr., Esqrs., and E. H. WILL- 
JAMS, Esq, 
Neveda Bank Bldg., San Francisco, Calif., 
Attorneys for Appellees. 


In the District Court of the United States of 
America, for the Northern District of Cali- 
fornia, Second Division. 


No. 2383—IN EQUITY. 


R. CORDS, Jr., Trustee in Bankruptcy of A. E. 
BUCKMAN, Bankrupt, 
Plaintiff, 
VS. 


A. E. BUCKMAN, J. J. RAUER, WM. H. CHAP- 

MAN, FILMORE BUCKMAN, JOHN 

DOE MEADOWS, and SUNSET CON- 

STRUCTION COMPANY, a Corporation, 
Defendants. 


Bill in Equity. 
Plaintiff complains of the defendants above named 
and for cause of action against them alleges; 
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; I. 

That plaintiff is a citizen of the State of Cali- 
fornia and a resident of the city and county of 
San Francisco, in said State; that defendants A. E. 
Buckman, J. J. Rauer, Wm. H. Chapman, Filmore 
Buckman and John Doe Meadows are residents of 
said city and county of San Francisco and citizens 
of said State of California; that defendant Sunset 
Construction Company is a corporation organized 
and existing under the laws of the State of Califor- 
nia, and has its principal place of business in the 
city and county of San Francisco, aforesaid. That 
the true name of the defendant herein designated 
John Doe Meadows is unknown to plaintiff who 
begs leave to amend by the insertion of such true 
name when the same be ascertained. 

I. 

That heretofore on the 19th day of February, 
1915, defendant A. E. Buckman filed in the Dis- 
trict Court of the United States for the Northern 
District of California, sitting as a Court of Bank- 
ruptey, his voluntary petition in bankruptcy, and 
thereafter on said day was duly adjudged a bank- 
rupt by said Court, and the matter of A. E. Buck- 
man, bankrupt, was [1*] by said Court, referred 
to Hon. A. B. Kreft, a duly appointed, qualified 
and acting referee in bankruptcy of said court, for 
further proceedings. That thereafter on the 9th 
day of March, 1915, after the notice required by 
law had been given to said bankrupt and to the 
ereditors of said bankrupt, a first meeting of said 
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creditors was held at the time and at the place 
specified in said notice, and at said meeting of 
said ereditors this plaintiff R. Cords, Jr., was duly 
and regularly elected Trustee in Bankruptcy of 
A. E. Buckman, bankrupt, and thereafter on the 
17th day of March, 1915, said trustee filed with 
said referee in bankruptcy a good and sufficient 
bond in the sum of $100.00 as required by law and 
the order of said referee. That on said day said 
referee made his order approving said bond, and 
said R. Cords, Jr., became and ever since has been 
the duly elected, qualified and acting Trustee in 
Bankruptey of A. E. Buckman, bankrupt. That 
by reason of the residence and citizenship of the 
parties hereto, and the fact that this action arises 
under the Bankruptcy Statutes of the United 
States of America, this Court has jurisdiction 
hereof. 
1G 

That defendant Sunset Construction Company 
was organized as a corporation under the laws of 
the State of California, on the 12th day of Decem- 
ber, 1911; that said corporation was formed and 
organized by defendant A. E. Buckman for the 
purpose of carrying on a general contracting and 
construction business. That said corporation was 
formed and organized as a cover for the activities 
and operations of said A. E. Buckman, and for 
the purpose of concealing the identity of said A. E. 
Buckman under the form and legal entity and 
name of said corporation. That said A. EK. Buck- 
man immediately became the owner of all of the 
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outstanding, subscribed shares [2] of the capital 
stock of said corporation, with the exception of 
two shares issued, one each, to defendant Wm. H. 
Chapman, and one J. Maury, for the purpose of 
incorporation, and said A. KE. Buckman ever since 
has owned all of said outstanding subscribed capi- 
tal stock, and ever since has completely owned, 
operated and managed said corporation for his sole 
benefit. That the organization and formation of 
said corporation amounted to nothing more, and has 
amounted to nothing more, than the placing in a 
corporate form of the capital of said Buckman and 
his abilities as a general construction contractor. 
eV 

That defendant Wm. H. Chapman, is and has 
been since the formation of said Sunset Construc- 
tion Company the president thereof, and defendant 
Filmore Buckman, is and has been since the forma- 
tion of said corporation the secretary thereof. 

Vv. 

That in January, 1914, defendant A. E. Buck- 
man delivered and transferred to defendant J. J. 
Rauer all of the capital of said corporation, the 
Sunset Construction Company, owned by said A. E. 
Buckman; that said delivery and transfer was with- 
out consideration and was made by said A. E. 
Buckman in contemplation of insolvency, and left 
said Buckman without sufficient funds or property 
to meet his debts and obligations then due and 
owing, and was made with intent to hinder, delay 
and defraud the creditors of said A. E. Buckman 
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and said creditors were thereby hindered, delayed 
and defrauded. 
| vas 

That at some time subsequent to January, 1914, 
‘the exact date of which is unknown to plaintiff, 
said defendant J. J. Rauer delivered and trans- 
ferred to defendant John Doe Meadows the shares 
of said capital stock delivered and transferred to 
said Rauer by said A. E. Buckman, as hereinbe- 
fore alleged. That said transfer from defendant 
A. E. Buckman to [8] defendant Rauer, and 
from defendant Rauer to defendant Meadows was 
made as the result of a conspiracy and agreement 
between defendant A. E. Buckman, Rauer, Chap- 
man, Filmore Buckman, and Meadows to hinder, 
delay and defraud the creditors of defendant A. EK. 
Buckman and to withhold from them the shares of 
the capital stock of said Sunset Construction Com- 
pany owned by said A. E. Buckman, and to retain 
for themselves the management, operation, benefits 
and profits of said corporation. That neither said 
Rauer nor said Meadows paid or gave any con- 
sideration whatsoever for said shares but accepted 
said shares with intent to aid and abet in hinder- 
ing, delaying and defrauding the creditors of said 
A. E. Buckman, and with full knowledge of the 
intent of said A. E. Buckman to hinder, delay and 
defraud his creditors. That said Meadows now 
holds said shares upon a secret trust for the bene- 
fit of said defendants A. E. Buckman, J. J. Rauer, 
Wm. H. Chapman, Filmore Buckman, and himself. 
That said A. E. Buckman, J. J. Rauer, Wm. H. 
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Chapman, Filmore Buckman, and John Doe Mea- 
dows are now, and ever since January, 1914, have 
been operating and carrying on said corporation 
and its business for the benefit of each of them and 
receiving the profits thereof. 

VIl. 

That the estate in bankruptey of A. E. Buck- 
man, bankrupt, is insufficient to pay or satisfy the 
claims against said estate, unless said shares of 
the capital stock of the Sunset Construction Com- 
pany and the assets of said corporation be sub- 
jected to the payment of said claims and considered 
as part of said estate in bankruptcy. That the 
verified schedule of said bankrupt filed with his 
said petition in bankruptcy discloses unsecured 
‘debts and obligations amounting to a sum in excess 
of $150,000.00 to meet which there are now assets 
of said estate. 

WHEREFORE, plaintiff prays, [4] 

1. That he be declared to be the owner, as trus- 
tee in bankruptey of A. E. Buckman, of said shares 
of the capital stock of the Sunset Construction 
Company. 

2. That it be decreed that the attempted trans- 
fer of said shares from said A. E. Buckman to 
defendant J. J. Rauer, and from said Rauer to 
said defendant John Doe Meadows be declared null 
and void and of no force or effect. 

3. That said defendants A. E. Buckman, Rauer, 
Chapman, Filmore Buckman and John Doe Mea- 
dows be directed to deliver to plaintiff said shares 
and the assets, properties, books, contracts of said 
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Sunset Construction Company, and the manage- 
ment and control thereof. 

4. That an accounting be had from said de- 
fendants of the assets and profits of said corpora- 
tion since the month of January, 1914. 

do. For such other and further relief as may be 
proper and equitable, and for costs herein. 

THOMAS H. LAINE and 

LAURENCE M. PHILLIPS, 

GEORGE J. HATFIELD, 
Solicitors for Plaintiff. 


[Endorsed]: Filed Oct. 27, 1915. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[5] 


(Title of Court and Cause.) 


Answer. 

Now comes the defendant in the above-entitled 
suit and for answer to the bill of plaintiff therein 
admit, allege and deny as follows: 

I. 

Defendants deny that the Sunset Construction 
Company was formed or organized by the defendant, 
A. E. Buckman, but was organized by its incorpora- 
tors for the carrying on of a general contracting 
and construction business, and these defendants 
deny that said corporation was formed or organ- 
ized as a cover for the activities or operations of 
the defendant, A. E. Buckman, or for the purpose 
of concealing the identity of said A. E. Buckman 
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under the form or legal entity or name of said 
corporation. 

Defendants deny that A. EK. Buckman ever since 
the formation or organization of the Sunset Con- 
struction Company, has owned all of the outstand- 
ing subscribed capital stock of said corporation, 
and deny that ever since said formation or organi- 
zation he has completely owned or operated or 
managed said corporation for his sole benefit; and 
defendants deny that the organization or formation 
of said corporation amounted to nothing more, or 
has amounted to nothing more than the placing in 
a corporate form of the capital of said Buckman, 
or his abilities, as a general construction contractor. 

IT. 

Defendants deny that in January, 1914, or at 
any other time or at all, the defendant, A. E. Buck- 
man, delivered or transferred to the defendant, 
J. J. Rauer, all of the capital stock of said corpora- 
tion, the Sunset Construction Company, owned by 
said A. E. Buckman, and defendants deny that 
said [6] alleged or any delivery or transfer was 
without consideration or was made by said A. HE. 
Buckman, or at all, in contemplation of insolvency, 
or left said Buckman without sufficient funds or 
property to meet his debts or obligations then or 
at all due or owing, and deny that the same was 
made with intent to hinder or delay or defraud the 
creditors of said A. E. Buckman, and deny that 
said creditors were thereby, or at all, hindered or 
delayed or defrauded. 
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Defendants allege that the facts concerning the 
disposition of any shares of stock owned or con- 
trolled by the defendant, A. E. Buckman, was as 
follows: 

On the 15th day of January, 1914, the Sunset 
Construction Company was indebted to the de- 
fendant J. J. Rauer, in the sum of $20,000.00, for 
and on account of moneys loaned by said defendant, 
J. J. Rauer, to the said Sunset Construction Com- 
. pany, and for the better protection and security of 
said J. J. Rauer for said sum of money so loaned, 
as aforesaid, the defendant, A. E. Buckman pledged 
to the said J. J. Rauer, 10,150 shares of the capital 
stock of the said Sunset Construction Company on 
said 15th day of January, 1914; thereafter and on 
the 12th day of August, 1914, the said defendant, 
J. J. Rauer, sold said 10,150 shares of the capital 
stock of the Sunset Construction Company to 
satisfy in part the indebtedness to him of the Sun- 
set Construction Company and said stock was sold 
for the sum of $50.00 to H. Wehrle, and thereafter 
the said H. Wehrle sold and transferred said 10,150 
shares of stock to the defendant, J. A. Meadows, 
sued herein as defendant, John Doe Meadows, and 
said J. A. Meadows ever since the sale to him of 
said shares of stock has been the owner and holder 
thereof. 

ITI. 

Defendants deny that subsequent to January, 
1914, or at any other time or at all, the defendant, 
J. J. Rauer, delivered or [7] transferred to de- 
fendant, Meadows, any of the shares of the capital 
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stock of the said Sunset Construction Company, 
and defendants deny that any transfer of stock to 
the defendant, Mcadows, was made as the result of 
a conspiracy or azreement between defendants A. E. 
Buckman, J. J. Bauer, Wm. H. Chapman, Filmore 
Buckman and ‘Meadows, or any or either of them, 
to hinder or delay or defraud the creditors of de- 
fendant, A. HE. Buckman, or to withhold from them, 
or either of them, the shares of the capital stock 
of the said Sunset Construction Company, owned 
by the said A. EK. Buckman, or otherwise or at all, 
or to retain for themselves, or either of them, the 
Management, operation, benefits or profits of said 
corporation, and defendants deny that neither said 
Rauer nor said Meadows paid or gave any con- 
sideration whatsoever for said shares, and deny that 
they or either of them, accepted said shares with 
intent to aid or abet in hindering, or delaying, or 
defrauding the creditors of said A. ,E. Buckman, 
or with full knowledge of the intent of said A. E. 
Buckman to hinder or delay or defraud his credi- 
tors. And deny that said Meadows now holds said 
shares upon a secret trust or any trust for the 
benefit of said defendants, A. E. Buckman, J. J. 
Rauer, Wm. H. Chapman, Filmore Buckman and 
J. A. Meadows, or either of them. And deny that 
said A. E. Buckman, J. J Rauer, Wm. H. Chap- 
man, Filmore Buckman and J. A. Meadows, or 
either of them, are now, or ever since January, 
1914, have been operating and carrying on said 
corporation and its business for the benefit of each 
of them and receiving the profits thereof. 
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In respect to the foregoing and particularly al- 
leging with respect to the affairs of the Sunset 
Construction Company, these defendants allege 
that the Sunset Construction Company has owed 
large sums of money to the defendant, J. J. Rauer, 
for many years last past, which sums of money 
have been greatly increasing in amount, commenc- 
ing with the 9th day of March, 1911, when [8] 
said defendant J. J. Rauer, loaned to said Sunset 
Construction Company the sum of $500.00, there- 
after various sums of money were loaned by said 
J. J. Rauer to said Sunset Construction Company, 
and at various times balances were struck between 
said J. J. Rauer and said Sunset Construction Com- 
pany, and said balances at various times were as 
follows: On February 1, 1912, said corporation 
owed to said defendant, J. J. Rauer, the sum of 
$15,000.00; on the 14th day of February, 1918, the 
sum of $20,784.00; on December 6, 1913, the sum 
of $20,000.00; on December 1, 1915, the date of the 
filing of the bill herein, the sum of $34,770.94. 
Also defendants allege that on the 16th day of 
June, 1914, the Sunset Construction by resolution 
of its Board of Directors thereunto duly author- 
ized, gave to H. Wehrle, a personal property mort- 
gage covering all the personal property of the Sun- 
set Construction Company to secure the payment of 
a promissory note dated said 16th day of June, 
‘1914, for the sum of $5,000.00, and to cover further 
advances, and said personal property mortgage 
was duly acknowledged by said Sunset Construc- 
tion Company on the 16th day of June, 1914, and 
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said personal property mortgage was accompanied 
or had attached thereto an affidavit of all the par- 
ties thereto to the effect that it was made in good 
faith and without any design to hinder, delay or 
defraud creditors, and that said personal property 
‘mortgage was recorded on the 3d day of July, 1914, 
in the office of the County Recorder of the city and 
County of San Francisco, State of California, in 
Liber 70 of Personal Property Mortgages, at page 
388. And that on the 18th day of June, 1914, the 
said H. Werle advanced to the said Sunset Con- 
struction Company, the sum of $10,000, which sum 
was secured by the aforesaid personal property 
mortgage under the terms and conditions thereof; 
that the personal property mentioned in the afore- 
said personal property mortgage is of the market 
value of $5,000.00, or thereabouts, and that [9] 
said Sunset Construction Company had no other 
property at the date of the filing of the bill herein, 
‘and other than its open book accounts and interests 
in contracts, said corporation had no other prop- 
erty for a long time prior to the filing of the bill 
herein, and defendants respectfully represent that 
said shares of stock of said Sunset Construction 
Company now owned and held by said J. A. Mea- 
dows have no market value and had no market 
value at the time of the sale thereof by the said 
J. J. Rauer to foreclose the pledge thereof, as 
aforesaid. 

Defendants further state that besides the fore- 
going indebtedness of the Sunset Construction Com- 
pany, there is due and owing to various creditors. 
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of the said Sunset Construction Company on open 
book accounts large sums of money, and that on 
the Ist day of July, 1915, an inventory and appraise- 
ment of all the assets and property of said Sunset 
Construction Company was taken and its liabili- 
ties ascertained, and a balance was struck under 
the general heading of Bills Receivable in the sum 
of $61,526, and Bills Payable in the sum of $103,- 
430, leaving a deficit of assets of $41,904. 

IV. 

Defendants deny that the estate in bankruptcy 
of A. E. Buckman, bankrupt, will be aided or as- 
sisted in any manner, or that there will be sufficient 
to pay or satisfy in any manner the claims against 
said estate, bv or through the application or the 
subjection of the shares of the capital stock of the 
Sunset Construction Company, or the assets of said 
corporation to the payment of said claims, and de- 
fendants deny that even if said capital stock of said 
Sunset Construction Company be considered as a 
part of the estate of said bankrupt, that said bank- 
rupt estate will thereby be enhanced in value to any 
extent, and defendants deny that there are any 
assets [10] belonging to the Sunset Construc- 
tion Company. 

WHEREFORE, defendants pray that plaintiff 
take nothing by reason of this action and that de- 
fendants have judgment for their costs herein. 

H. M. ANTHONY, 
Solicitor for Defendants. 
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Due service and a receipt of a copy of the within 
answer is hereby admitted this 23d day of Decem- 
per, 1915. 

THOMAS H. LAINE and LAURENCE M. 
PHILLIPS and GEORGE J. HAT- 
FIELD. 


[Endorsed]: Filed Dec. 23, 1915. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[11] 


es 


(Title of Court and Cause.) 


Supplement to Bill and to Answer. 

It is hereby stipulated and agreed by and between 
the parties to the above-entitled action that the bill 
in said action shall be supplemented by the substitu- 
tion of the name J. A. Meadows, in said bill, for and 
in the place and stead of the name John Doe 
Meadows wherever said name John Doe Meadows 
appears in said bill; and it is further stipulated and 
agreed by and between said parties that the Answer 
of defendants to the bill above mentioned shall stand 
as their answer to said bill as hereby supplemented. 

THOMAS H. LAINE and 
GEORGE J. HATFIELD, 
Attorneys for Plaintiff. 
Ei, MoZuN PEON, 
Attorney for Defendants. 

The above supplement is this day ordered filed. 

Dated: February 9th, 1916. 

WM. C. VAN FLEET, 
Judge of Above-entitled Court. 
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[Endorsed]: Filed February 9, 1916. Walter B. 
Maling, Clerk. [12] 


(Title of Court and Cause.) 


Interlocutory Decree. 

This cause came on to be heard at this term, and 
was argued by counsel; and thereupon, upon con- 
sideration thereof, it was ordered, adjudged and de- 
creed as follows, viz: 

1. That A. E. Buckman at all times, and up to 
and on the 19th day of February 1915, was the 
owner of all the issued and outstanding capital stock 
of the Sunset Construction Company, a corporation, 
and that on said last mentioned day said stock vested 
in and became, and now is, the property of R. Cords, 
Jr., as trustee of the estate of A. E. Buckman, bank- 
TeOw 

2. That A. E. Buckman at all times, and up to 
and on the 19th day of February 1915, was the 
owner of the Sunset Construction Company, a cor- 
poration, and of all of the property, books, and 
records of said company and that on said last men- 
tioned day said company, property, books, and rec- 
ords vested in and became, and now are, the prop- 
erty of R. Cords, Jr., as trustee of the estate of 
A. KE. Buckman, bankrupt, and that said property 
be held by said Cords pending an accounting be- 
tween said company and defendants A. E. Buckman, 
J. J. Rauer, Filmore Buckman and Wm. H. Chap- 
man. 

3. That defendants A. E. Buckman, J. J. Rauer, 
Filmore Buckman, and Wm. H. Chapman severally 
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account for all moneys or property received by them 
from, or advanced by them to, defendant Sunset 
Construction Company since the 12th day of De- 
cember, 1911, whether such transactions were made 
in the names of third persons or in the names of 
said parties, for the purpose of determiming what 
claims, if any, exist between said company and said 
persons. 

4, That for the purpose of taking said above- 
mentioned accounting said cause be referred to 
H. M. Wright, Master in [13] Chancery of this 
Court, to take and examine said account and report 
thereon to this Court. 

Dated September 11th, 1916. 

WM. C. VAN FLEET, 
Judge of the District Court of the United States for 
the Northern District of California. 


[Endorsed]: Filed and Entered September 11, 
1916. Walter B. Maling, Clerk. By J. A. Schaert- 
zer, Deputy Clerk. [14] 


(Title of Court and Cause. ) 


Stipulation and Order Substituting George J. Hat- 
field as Plaintiff for and in the Place of R. 
Cords, Jr. 

It is hereby stipulated and agreed that R. Cords 
Jr., plaintiff above named resigned as trustee in 
bankruptcy of A. E. Buckman on the 15th day of 
January 1917 and that George J. Hatfield was there- 
after appointed, and now is, the duly appointed, 
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qualified and acting trustee in aa ealiaal of A. EK. 
Buekman, bankrupt. 

It is further stipulated and agreed that George J. 
Hatfield, as trustee in bankruptcy of the estate of 
A. E. Buckman, bankrupt, is the successor in inter- 
est of all of the interest of R. Cords Jr., in the 
above-entitled and numbered suit and that said Hat- 
field may be substituted for and in the place of said 
Cords as plaintiff in said suit and that this stipula- 
tion may be used in lieu of a supplemental bill in 
said suit. 

H. M. ANTHONY, 

Attorney for Defendants. 

THOMAS H. LAINE, 
Attorney for R. Cords Jr., Trustee, ete. 

IT IS ORDERED that George J. Hatfield, trus- 
tee in bankruptcy of the estate of A. E. Buckman, 
bankrupt, be and he is hereby substituted as plain- 
tiff in the above-entitled and numbered suit for and 
in the place of R. Cords, Jr. 

Dated May 5th, 1917, 

WM. C. VAN FLEET, 
Judge. 


[Endorsed]: Filed May 5, 1917. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [15] 


(Title of Court and Cause.) 


Order Continuing Master’s Authority. 
The above cause having been heretofore referred 
to H. M. Wright, then Standing Master in Chancery 
of this court, and his final report not having been 
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filed; and said officer having resigned his said office 
on December 31, 1919; now that no question may 
arise as to his authority to complete said hearing 
and make his final report thercin: 

IT IS HEREBY ORDERED that said cause 
stand referred to said H. M. Wright as a Special 
Master in Chancery from the date of his said resig- 
nation until the completion of his duties, with the 
powers and directions contained in the original 
order of reference herein. 

Dated, January 31st, 1920. 

WM. C. VAN FLEET, 
Judge. 


[Endorsed]: Filed Feb. 2, 1920. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [16] 


In the Southern Division of the District Court of 
the United States in and for the Northern Dis- 
trict of California, Second Division. 


No. 233—IN EQUITY. 


GEORGH J. HATFIELD, Substituted for 
R. CORDS, JR., as Trustee of the Estate of 
A. KE. BUCKMAN, Bankrupt, 
Plaintiff, 
VS. 


A. E. BUCKMAN, J. J. RAUER, WM. H. CHAP- 
MAN, FILLMORE BUCKMAN, SUNSET 
CONSTRUCTION COMPANY, a Corpora- 
tion et al, 

Defendants. 
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Master’s Report on Accounting. 


By the interlocutory decree of this Court entered 
September 11, 1916, it was decreed that on the 19th 
day of February, 1915, A. E. Buckman was the 
owner of all the capital stock of the Sunset Con- 
struction Company and that on said date, the stock 
vested in his trustee in bankruptcy; that likewise, 
on that day, Buckman was the owner of the com- 
pany and all of its property, books and records and 
that on the date of adjudication in bankruptcy, as 
stated, such property vested in the trustee. The 
defendants, A. E. Buckman, J. J. Raver, Fillmore 
Buckman and William H. Chapman were ordered 
to severally account ‘‘For all moneys or property 
received by them from or advanced by them to de- 
fendant Sunset Construction Company since the 
12th day of December 1911, whether such transac- 
tions were made in the names of third persons or 
in the names of said parties, for the purpose of de- 
termining what claims if any [17] exist between 
said Company and said persons.’’ The accounting 
mentioned was referred to the undersigned as Mas- 
ter in Chancery of the Court ‘‘To take and examine 
said accounts and report them to this Court.’’ 

On May 14, 1917, upon motion of Thomas H. 
Laine, Esq., then attorney for the plaintiff, the 
Master made his order directing A. E, Buckman, 
J. J. Rauer, Fillmore Buckman and William H. 
‘Chapman to file with him their respective accounts 
as required by said decree. The order is herewith 
separately returned. A. E. Buckman and Fillmore 


20 Jo ater vs. 


Buckman have never complied with said order for 
the reason, it may be presumed, that the books of 
the Sunset Construction Company had been taken 
into the possession of the trustee in bankruptcy; 
but the filmg of said statements has never been 
pressed by attorneys for the trustee. Defendant 
William H. Chapman filed his account in the form 
of an affidavit which is also separately returned. 
Chapman was the president and a director of the 
Sunset Construction Company, but these were nomi- 
nal offices and his connection was really that of 
attorney for said company and said A. EB. Buckman. 
The account shows no indebtedness by Chapman to 
the trustee at the date of bankruptey and I so find. 
The principal accounting defendant was J. J. 
Rauer. In due course, he filed a statement of ac- 
count which, for identification in these proceedings 
has been marked Exhibit 1. At the first hearing, 
he filed also a document called a statement in ex- 
planation of the account which has been identified 
as Defendant’s Exhibit 2. During the proceedings, 
pursuant I think to the Master’s order, said Rauer 
filed what is entitled ‘‘Amended and Supplemental 
Statement of J. J. Rauer on Accounting’’ and which 
was marked as Defendant’s Exhibit 3. These three 
statements are also separately returned. [18] 

On Monday, October 29, 1917, I was attended by 
Edwin H Williams, Esq., as attorney for the trustee, 
and H. M. Anthony, HEsq., and Milton J. Green, 
Hsq., as attorneys for the defendant Rauer. Later 
in the proceedings, Charles S. Wheeler, Jr., Esq., 
also appeared as attorney for the plaintiff; and 
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hearings were had October 29, 30, 31, November 2, 
6, 8, 16, 30, and December 6, 1917. Proceedings 
were stenographically reported and a_ transcript 
thereof in two volumes is herewith separately re- 
turned. Thereafter briefs were filed as follows: 
By the plaintiff on May 4, 1918; by the defendant 
on November 7, 1918, and by the plaintiff in reply 
on February 18, 1919. Said briefs were separately 
returned. Thereafter by stipulation of counsel for 
all parties, the hearings were reopened for further 
testimony, which was had on March 1, 3 and 10, 1920. 
A transcript of said testimony is also separately 
returned. During the proceedings a large number 
of books of account, checks and other documentary 
material was received in evidence and are separately 
returned. A list of said exhibits is annexed to this 
report. They do not bear consecutive exhibit num- 
bers. The said transcript of testimony together 
with said exhibits and the exhibits in the main case, 
and the briefs of the parties have furnished all the 
evidence upon which this report is based. I also 
return certain objections in writing filed by plain- 
tiff to the first account of defendant Rauer herein- 
above mentioned. 

A word should be said with regard to the delay 
of one year since the submission, in rendering this 
repo1t. The reason is reflected in the extended time 
that counsel took to file their briefs (as the dates of 
filing indicate) namely, the extreme complexity of 
the facts and the obscure nature of the evidence 
from which the facts were derivable. I realized 
when the case was submitted [19] that many 
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weeks of solid time would be necessary to dispose 
of this matter and form intelligent conclusions and 
consequently it has been necessary to delay until 
that time was available. I may say that in an ex- 
- perience of over ten years as Master of this Court, 
this has been the most difficult case that has come 
pefore me so far as the determination of the facts 
is concerned. Many things have brought this about. 
Neither the Sunset Construction Company nor the 
defendant Rauer kept adequate books of account. 
The transcript of testimony is frequently obscure. 
The witness Rauer did not confine himself to clear 
answers to questions, but volunteered much that was 
not pertinent, thus destroying the orderly presenta- 
tion of the facts. The briefs lack specific refer- 
‘ences to the pages of the transcript. The state- 
ments filed are confused, misarranged and not at all 
‘complete. Transactions that are pertinent to this 
hearing and transactions not pertinent are all in- 
cluded and a sifting out process has been necessary. 
It was a work which, for the best interests both of 
the trustee and of the defendant Rauer, required 
the services of a skilled accountant to assist the 
‘Master in his determination, but no such help was 
forthcoming. The witness Clark, offered by Rauer 
as an expert accountant is evidently nothing more 
than an ordinary bookkeeper and a very partisan 
one at that. The bulk of the testimony and of the 
briefs has, of course, increased the difficulties. The 
presentation in the briefs, however, has been done 
in an orderly fashion and I shall follow that order 
in my report. 
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The facts necessary to an understanding of the 
accounting may be briefly stated. The Sunset Con- 
struction Company were contractors for grading 
and street work. A. E. Buckman owned all its 
stock and was the general manager; Chapman was 
the president; [20] Fillmore Buckman was the 
secretary. Defendant J. J. Rauer is a private 
money lender of San Francisco, who began lending 
money to Buckman or his alter ego, the Sunset Con- 
struction Company, in 1911; continued to do so 
during the period up to Buckman’s adjudication 
in bankruptey on February 19, 1915, and thereafter 
until Buckman’s death about 1918 or 1919. Hither 
In ignorance or disregard of the fact that the Sun- 
set Company should not be dealt with after Buck- 
man’s bankruptcy as if it were an independent unit, 
Rauer kept on lending it money and collecting its 
accounts assigned to him, applying them indiffer- 
ently to obligations before and after the bankruptcy 
date without regard to the rights which have been 
proven by the interlocutory decree to exist, of other 
creditors of Buckman and of the company. 

It is obvious that the trustee for Buckman is not 
interested in any new business done by Buckman or 
the company, whether with Rauer or others, after 
the adjudication in bankruptcy on February 19, 
1915. We have, first, therefore, to find the state of 
the account between the company and Rauer on that 
date. The trustee is also interested, however, in 
the later collection of assets of the company existing 
on the date of bankruptcy, and in the profitable 
enjoyment of any of its property. The disparity 
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between the parties is indicated by the fact that by 
the original brief, the trustee claims as due from 
Rauer to the company, $23,332.75, which is in- 
creased in the supplemental brief by $12,316.01, 
making a total of $35,648.76, while Rauer on the 
other hand claims that there is due to him from the 
company, aceording to his first account, $39,318.18 
and according to his amended account, page 6, $36,- 
807.04, a sufficiently striking difference and one 
which illustrates the difficulties of reaching a con- 
clusion in this matter. I may say now that the best 
I can do is to reach results approximately correct. 
[21] Im this case, more than the usual one, the 
established practice of this Court whereby Masters’ 
reports are first announced in draft, will be found 
useful in order that errors by the Master, if they 
exist, may be pointed out. 

It is well to state at the outset that I have found 
it impossible to use either of defendant Rauer’s 
accounts as a basis for the account to be taken here 
and correcting that basis by charging and surcharg- 
ing particular items. The account covers transac- 
tions down to 1917 with which we are not concerned, 
in this respect, to be sure, following the terms of the 
decree and of the Master’s order. Furthermore, 
both of the statements of account are vitiated by 
extensive omissions. I have, therefore, used the 
statements only as assistance and have followed the 
plaintiff in going to the original transactions and 
the evidence thereof as disclosed in the books and 
papers of the parties and their testimony in regard 
thereto. I have followed the plaintiff in taking a 
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so-called statement of account between the Sunset 
Construction Company and Rauer on March 15, 
1915, something less than a month after the bank- 
ruptcy, as a starting point, stating a balance due to 
Rauer from the Sunset Company of $28,874.82. 
This statement was made under oath by Rauer, in 
a petition filed in this Court in the Matter of the 
Bankruptey of Buckman, for leave to foreclose a 
chattel mortgage. It was included, likewise under 
oath, in an affidavit on file in response to an order 
to show cause, where the matter is referred to there 
as an account stated. It is immaterial whether the 
account was stated or could be stated between Rauer 
and Buckman without the concurrence of the trustee 
and the Referee in Bankruptcy. It is sufficient that 
it is an admission under solemn oath. Moreover, 
it is corroborated in some degree by one of the Sun- 
set Construction Company’s [22] books, a little 
gray memorandum book kept by Fillmore Buckman, 
showing the number of outstanding checks not col- 
lected. It was the practice of Rauer to take evi- 
dence of his loans chiefly in the form of checks 
which he presented for payment when funds were 
on hand and often surrendered to the company in 
return for a new check, treating them as if they 
were promissory notes. On page 172 of this book 
is contained a lst of outstanding checks marked 
“J. J. R.”? (meaning J. J. Rauer) which totals the 
sum of $28,192.50, varying from the stated account 
by $682.32. It is in evidence that this sum was ar- 
rived at by Rauer, Mr. Anthony, his attorney, and 
one or both the Buckmans after going over the 
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checks of Rauer and of the Sunset Construction 
Company. I shall, therefore, take it as a fact that 
on March 15, 1915, the Sunset Company owed Rauer 
the sum stated namely, $28,874.82, according to 
Rauer’s then contention. It does not follow that 
this result is to be finally accepted as correct. 

To bring this result to the date of bankruptcy, 
February 15, 1915, I have gone through the cash 
book of the Sunset Construction Company and 
taken the items paid to and received from the de- 
fendant Rauer between that date and March 15th. 
They are as follows: 

TOUS 

Welz, ae alien 10 
D. F. Cramer for 
stock hire in ad- 


VAMC Caen are-  -, caualeee $ 200.00 
24 Vitec, ial. Laie yar $ 245.00 
Mar, 1 Siete LOA11? (pee eee 30.00 
2 pe EOS 5 oe 200.00 
5 Pade), Rater 2. doomv) 
S Ghecd, J.J. Rawerloan ........ 300.00 
Smelconidak J. Rawersto 
D. F. Cramer, for 
SUOCKmIne 2.2.5 704.96 
Bh Pek ol. ol, Ieee es UU UU 
12 Received, J. J. 
Ranier, loam = 7... 73.00 
OWA eee $1559.96 850.00 


[23] 
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Morwarded’ >). .., $1559.96 $ 850.00 
1915 


Mer. 12 Paid, J. J. Raner 
checks taken up 


and interest ...... 865 .00 
127.90 
15.00 
to” Reed., J. J oauer.. 175.00 
15 Paid, interest on 
$2000.00 ......... 400.00 
(LOR ee 175 .00 


Difference in ex- 
change in checks 69.59 


MRO Sere tees. 2a $3212.45 $1025.00 

Deducting $1025.00 received from $3212.45 paid 
to him gives a balance of $2187.45. Deducting 
this sum from $28.874.82 brings the state of the ac- 
count on February 19, 1915, to the sum of $26,687.37 
due Rauer on that date. This, therefore, I take as 
the starting point of the accounting. From this 
starting point I shall pass on certain claimed de- 
ductions by the trustee from this balance. 

Trustee’s Claimed Deduction of Interest on Debt 
of Said Sunset Construction Company. The date 
December 12, 1911, referred to in the interlocutory 
decree is the date of the incorporation of the Sunset 
Construction Company, which was in existence at the 
date of Buckman’s bankruptcy. Prior to that, how- 
ever there had been another company of the same 
name, likewise owned by Buckman, to whom Rauer 
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had loaned moneys beginning in March, 1911. It 
failed, apparently by dnadvertance, to pay its cor- 
poration license tax to the State of California and its 
corporate existence was accordingly terminated by 
executive proclamation. The second Sunset Con- 
struction Company was then formed to continue the 
business. At the time of its dissolution the first 
Company owed Rauer something less than $15,- 
000.00 for which he held its note. It also owned a 
number of parcels of real estate, most of which were 
in the name of Wilham H. Chapman, its President. 
The minute book of the second corporation shows 
that a resolution was passed by the directors author- 
izing [24] the issuance of ten thousand (10,000) 
shares of its capital stock to the directors of the first 
corporation as trustees in dissolution, and the as- 
sumption of all the liabilities of the first corporation 
in consideration of a transfer by those trustees to the 
second corporation of all of the assets of the first. 
There is no transfer of those assets in written form 
in evidence. Furthermore, the stock book shows 
that only the shares to qualify directors were ever 
issued. The ten thousand shares to the directors of 
the first corporation were made out, signed by the 
President, but not signed by the Secretary nor 
sealed with the corporate seal or ever formally is- 
sued. On March 7, 1912, Chapman conveyed to 
Viola Clark, a niece of Rauer, and his dummy in 
this transaction, by deed absolute four parcels of 
land, two of them twenty-five feet in frontage and 
two, one hundred feet in frontage, being ten lots in 
all. In May, 1912, Viola Clark and the Sunset Con- 
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struction Company joined in a mortgage of these 
four parcels and a fifth of one hundred feet front- 
age, the grantor of which lot is not clear, to John 
R. Stroud as mortgagee to secure the payment of 
$9000.00 with interest at the rae of 7% per annum. 
At the same time an instrument in the nature of a 
defeasance was executed, which was received in evi- 
dence under the stipulation of the parties, after the 
conclusion of the hearing. This instrument was 
executed by the second Sunset Construction Com- 
pany, sealed with its seal, by Viola M. Clark and by 
William H. Chapman. It recited that ‘‘The Sun- 
set Construction Company is now indebted to J. J. 
Rauer in the sum of $15,000 or thereabouts, on a 
promussory note for money loaned by the said J. J. 
Rauer to the said Company’’; that Chapman was an 
endorser of said note; that the parties had on that 
date executed a note to Stroud for $9000.00 and 
given as security a mortgage upon five pareels of 
land; that there were certain existing liens of 
$1600.00 more or [25] less on the fifth parcel of 
land described in the mortgage and it was thereupon 
agreed that from the said sum of $9000.00 borrowed 
from Stroud, the liens would first be paid and the 
balance paid to Rauer on account of the promissory 
note of $15,000.00. The Sunset Construction Com- 
pany and Chapman agreed to pay interest on the 
promissory note of $9000.00. Viola M. Clark. 
agreed to convey to Chapman, or his nominee, the 
said five parcels of land free and clear of all liens 
except said mortgage securing $9000.00 and liens of 
taxes (which the first parties agreed to pay) 
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‘“Whenever the full sum of $15,000.00 will have been 
paid to the said J. J. Rauer.”? During the suc- 
ceeding years interest on the note of $15,000 to 
Rauer was regularly charged and paid by the sec- 
ond Sunset Construction Company to Rauer at the 
rate of 144% per month until a date in 1913 when 
the rate was raised to 2% a month. The interest 
on the Stroud mortgage was also paid by the Sun- 
set Company. In addition to the security of the 
~ lots in the name of Clark, Rauer also had certain 
assignments of claims including one against the 
Taylor Estate. This latter claim was personally 
collected by him in July, 1915, after the bankruptcy, 
in the sum of $1500.00 and is credited by him on the 
balance due. In December, 1915 (erroneously 
stated in the Amended Account as 1916) Rauer 
agreed with Buckman that the Company’s equity 
in the property mortgaged was worth $6000.00, which 
sum was credited on the account and is apparently 
acceptable to the trustee. Rauer thereupon traded 
the property to one, Ducas, in return for certain 
real estate on Fulton Street in this City, which he 
likewise vested in the name of another relative, 
Mrs. Wehrle. On this state of facts, the trustee 
claims that the lots were taken by Rauer in the name 
of Clark in settlement of the debt and not as a 
mortgage; and, secondly, that the agreement of the 
Sunset Construction Company to assume the debts 
of the first [26] company was without considera- 
tion since the evidence shows no transfer of assets of 
the first company. The trustee also relies on the 
fact that the deed to Clark was absolute in form 
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and certain testimony of Mr. Chapman on the stand 
that his understanding was that it was taken in full 
settlement. He also stated, however, that his recol- 
lection was not clear on this point and I lay no 
stress upon it in view of the fact that the Company 
for vears paid interest on this debt and on the debt 
to Stroud. It seems to me that it sufficiently ap- 
peared that the assets of the first company were 
transferred to the second company and that the 
agreement of May, 1912, was a valid one. So far 
as the first company’s real estate was concerned, it 
was in the name of Chapman, no conveyance was 
necessary and he acted as if the equitable inter- 
est was in the second company by conveying to 
Viola Clark in March, 1912, and at the same time 


signing an instrument acknowledging the Com- 


pany’s debt to Rauer. So far as the Company’s 
equipment in the nature of grading machinery was 
concerned, this could be transferred by manual de- 
livery and, in fact, must have continued as before 
under the control and management of Buckman. 
As a matter of fact, the same evidence which in- 
duced Judge Van Fleet to hold that the second 
company was merely a dummy corporation, of 
Buckman himself, would induce to the same con- 
clusion as regards the first Sunset Company. The 
claim of the trustee as regards this matter takes 
practical form in a demand that there should be 
deducted from the balance due as stated, all the in- 
terest which was paid to Rauer on the $15,000.00 
note and to Stroud on the $9000.00 note, amounting 
in all to $16,024.38 for principal and interest items. 


ae J. J. Raver vs. 


For the reasons given, this deduction will be denied. 
[27] 

Deduction of $7500.00. As stated above, it is 
admitted by all parties that the Sunset Com- 
pany’s equity in the lots mortgaged to Viola Clark 
for Rauer was, after bankruptcy, liquidated at 
$6000.00, and the assignment of claim against the 
Taylor Estate was paid in the sum of $1500.00. 
This total sum of $7500.00 is, of course, not repre- 
sented in the account stated as of March 15, 1915, or 
in the figured balance of February 19, 1915. De- 
duction for $7500.00 must, therefore, be allowed. 

Usurious Interest. It is in evidence that Rauer 
charged the Sunset Construction Company interest 
at the rate of 144% per month up to March 11, 
1913, and thereafter interest at the rate of 2% per 
month. In addition to that whenever a loan was 
made it was his custom to charge them what he 
ealled a ‘‘discount’’ which was nothing more nor less 
than a bonus or extra compensation for making the 
loan. Furthermore, since his practice was, in de- 
termining the amount of the new checks, to include 
unpaid items of interest and discount as well as 
principal, there resulted a compounding of interest, 
the amount of which, however, cannot be deter- 
mined. The trustee refers to the California Statute 
entitled ‘‘An Act to Define Personal Property 
Brokers and Regulate their Charge and Business” 
approved April 16, 1909, Amended in 1911. In 
brief, this bill defines a personal property broker 
as one who takes as security for a loan any chattel 
mortgage, or who engages in the business of loaning 
money, taking as security therefor any lien on or 
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assignment of wages, salary, income or commissions. 
The defendant’s reply is devoted to a denial of the 
trustee’s claim that Raue1’s business was within 
the Act. I have no question that he was a personal 
property broker as defined in the Statute. It suf- 
ficiently appeared in the evidence [28] that he 
was engaged in lending money to others as well as 
to the Sunset Construction Company. It also ap- 
pears that during all this period he took assign- 
ments from that Company of contracts for grad- 
ing work and of moneys to become due thereunder. 
It seems to me that such assignments covered ‘‘in- 
come’’ as mentioned in the Act. 

The trustee points out (Opening Brief, page lo 
and following) that the rate of interest charged, 
exclusive of discount charges was 114% per 
month to March 11, 1913, and thereafter at the 
rate of 2% ier month; that prior to June 3, 
1913, when an account was opened by _ the 
Company with the Merchants National Bank, 
there is no way aside from MRauer’s admis- 
sions of segregating the interest charges from the 
principal sums, but that commencing with that 
date down to February 19, 1915, the date of bank- 
ruptcy, separate checks were drawn and cashed 
for interest, none of which checks included either 
principal or discount. He then shows by a list of 
the checks that at least the sum of $12,279.65 
was paid to Rauer on the admitted interest ac- 
count after June 3, 1913. The brief savs: ‘‘The 
foregoing statement shows that the Sunset Con- 
struction Company paid Rauer at the rate of about 
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$600.00 per month on the sum of all outstanding 
loans. Moreover, it shows conclusively that Rauer 
received during the period commencing June 3, 
1913, far more than the 2% per month admitted 
by him.’’ He also submits a list of discounts 
shown on the face of the account, amounting 
to $1493.50, and also a list of additional discounts 
in the sum of $1462.00, which, however, by sub- 
sequent stipulation, was cut in half at $731.00. 
He then comments on compounding of interest 
without drawing any specific results therefrom. 
His conclusion is that since by the statute loans 
by a personal property broker whereby more than 
2% per month is charged are declared not valid, 
it is open to the Court in this [29] accounting 
to reduce the rate of interest to 7% per annum 
under Section 1917 of the California Civil Code 
fixing that rate where there is not ‘‘An express 
contract in writing fixing a definite rate.”’ By a 
computation shown on pages 2 and 3 of the original 
Closing Brief, after making allowances for in- 
terest otherwise deducted, the trustee takes seven- 
teen twenty-fourths of the result, thus allowing 

% and reaches a final claimed reduction of 
$8806.05. 

IT find myself unable to agree with the trustee 
either in his conclusion as to the effect of the Stat- 
ute or in his claim that there is a demonstrated 
usury on the facts stated. The statement that a total 
sum of $12,279.65 demonstrates on its face that it 
represents more than 2% per month does not seem 
to me to be self-evident for the obvious reason 
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that in the method adopted, by me, following the 
plaintiff of stating this account by deductions from 
a later admitted correct account, I cannot know the 
balance due at any particular time during the 
period after June 3, 1918. Whether any individual 
payment of interest or a total for a period is 
usurious depends, of course, on the amount of the 
principal upon which the payment is made. Fur- 
thermore, I do not agree that the Statute warrants 
us in reducing the rate of mterest to 7% per 
year. Section 4+ of the Act approved April 16, 
1909, as amended April 21, 1911, reads as follows: 
‘‘No contract of any kind or nature made 

by any personal property broker which comes 
within the scope of business as set forth in 
Section 1 hereof, or which in any way involves 
any security given to secure the performance 

of such contract, shall be valid or of any 
force, virtue or effect, either at law or in 
equity, if there is therein or thereon directly 

or indirectly charged, accepted or contracted 

to be received or paid, either in moneys, goods, 
discount, or thing in action, or in any other 
way, a greater benefit, rate of discount, or in- 
terest than the rate of two per centum per 
month; and if a greater benefit, rate of dis- 
count [30] or interest than two per centum 

per month is directly or indirectly advanced 

or paid upon any such contract as is in this 
section designated, the excess above the said 
rate of two per centum per month so advanced 

or paid may be demanded and recovered by the 
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person or his legal representatives or assigns 
who advanced or paid the same from the 
person or corporation either to whom or for 
whose use or benefit such payment or advance 
or any part thereof was made.”’ 

To my mind this means, first, that as to any 
executory contracts where it is proved, as it doubt- 
less could readily be proved in most of the in- 
stances of loans by Rauer to the company, that a 
discount or bonus was paid in addition to the 
stipulated rate of 2%, the contract of loan would 
be invalid and Rauer could not recover. Where, 
however, as here, the transaction has been exe- 
cuted and the excess over 2% per month has been 
paid, the remedy is that the excess can either be 
recovered back by action under Section 4, or de- 
ducted in an accounting proceeding such as the 
present. In other words, the Statute makes 2% 
a month the legal charge in such cases as this, 
refuses to enforce an executory contract for a 
greater rate, and when executed gives a Yem- 
edy for the excess. Such transactions as this 
are full of risk and to my mind would plainly not 
be compensated by an allowance of 7% per an- 
num and the Statute so recognizes. I conclude 
that Section 1917 of the Civil Code does not 
apply and that I must credit the trustee only with 
the proved excess over 2% a month. It is not 
evident to me, as I have stated, that any part of 
the $12,279.65 constitutes an excess over 2% a 
month and the only excess that is allowable is made 
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up of the items of discount or bonus paid while 
the 2% rate was in effect. These are the items of 


jon ee os ee ee $111.00 
mane 3. 1913 nc see eeeepeeee eo 15.00 
Sept. 0, 1913... eee: 40.00 

Totals $166.00 


plus the stipulated discounts of $731.00, or a total 
of $897.00. [31] The latter sum will be deducted. 

Deduction of $1440.00 and Interest. This re- 
presents a plain bookkeeping error by Rauer, which 
I will not discuss fully, as it is fully and adequately 
explained in the plaintiff’s brief. Rauer received 
and collected certain demands against the City, 
charged them twice and credited the same only 
once. The interest on this amount from July 20, 
1913, to Mareh 16, 1915, was paid in the amount 
of $561.60. Interest to February 19, 1915, would 
be $547.20. In my calculation above which was 
roughly adapted to bring the balance stated on 
March 15, 1915, to February 19, 1915, I did not in- 
clude interest items and the former figure should 
therefore be used here. Deduction will be allowed, 
therefore, in the sum of $2001.60. 

The matters remaining grow out of transactions 
between the Sunset Construction Company and 
Rauer subsequent to the date of Buckman’s bank- 
ruptev, February 19, 1915. As I have stated, that 
company continued doing business and its relations 
with Bauer continued exactly as if no bankruptcy 
of Buckman had occurred. Collections were made 
upon contracts completed before bankruptcy. 
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Some of the money was either collected by or 
immediately turned over to Rauer. The moneys 
received were applied by him not only for current 
interest, but in cancellation of loans and the ap- 
plication was indifferently made to loans prior to 
the bankruptcy date and to loans subsequent there- 
to. The grading equipment of the company, upon 
which Rauer had a chattel mortgage not legally 
foreclosed until December 7, 1916, was sometimes 
used by Rauer himself, sometimes rented to others 
and the rent collected by Rauer, and sometimes 
used by the Sunset Construction Company on con- 
tracts assigned to Rauer. In [82] disposing of 
these matters I have followed the following prin- 
ciples which seem to me to represent good law: 

1. Any money due the Sunset Construction Com- 
pany on February 19, 1915, which can be traced 
into the hands of Rauer whether applied by him 
on indebtedness prior to bankruptey date or sub- 
sequent thereto have been charged to him in re- 
duction of the indebtedness at the date of bank- 
ruptcy; 

2. Where collections were made by Rauer after 
bankruptcy and applied in reduction of indebted- 
ness prior to the bankruptcy, I have followed his 
application of funds and have reduced the ac- 
count as stated on February 19th by that amount. 
If those moneys were subsequently arising assets 
of the Sunset Construction Company, it is Rauer’s 
misfortune that he applied them on prior debts. 
The funds have been so mixed by him and there 
are so many items of doubt and so much in the 
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evidence to show that more of the prior assets of 
the Company have been received by Rauer than 
ean be here traced that I have felt justified in as- 
suming that his application of collections in satis- 
faction: of checks dated prior to bankruptcy and 
held by him is to be followed as a correct applica- 
tion of the proceeds; 

3. Rentals collected or earned for use of the 
mortgaged equipment have been charged against 
Rauer for reasons hereafter more fully explained. 

Collection of $8040.60 on account of Fourteenth 
Avenue paving. On page 10 of the credit items in 
Rauer’s original statement of account, Exhibit 1 
herein, will be found a list of collections in 1915 
and 1916 made by Rauer on account of a contract 
concerning Fourteenth Avenue between A, B and 
C Streets, the total amount of which [383] is 
$8040.60. As regards this money Rauer’s position 
is that it represented a paving job done after bank- 
ruptecy. The trustee’s position is that it repre- 
sented a grading job completed by the company 
before bankruptcy. There is no question that the 
grading job was completed before bankruptcy, its 
final acceptance by the Board of Public Works 
occurring on January 22, 1915. On that date the 
voucher book of the company shows that bills were 
sent out to various persons aggregating in amount 
$6712.80 (the trustee’s brief erroneously states 
this amount at $5293.80, omitting a bill sent to 
Hyman, voucher 2239, in the sum of $1419.00). 
The trustee says that the names on the bills coincide 
substantially with the names on page 10 of the 
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account and he concludes that the entire collec- 
tions for this grading work have been traced into 
Rauer’s hands. At the expenditure of considerable 
labor, I have traced this matter through the cash 
books, the so-called ‘‘black’’ book and the gray 
book of the Sunset Company and I find that the 
trustee’s conclusion has been too readily reached 
in accordance with his wishes. A number of these 
bills were collected by the Sunset Company before 
the bankruptcy and the checks therefor either 
eashed, deposited to their account or transferred 
to persons other than Rauer. There follow the 
payments for grading proved to have been re- 
ceived by Rauer and applications of money whether 
for grading or for the subsequent paving made 
by him on account of obligations prior to bank- 
Up UCY. 

On February 10, 1915, there was due and collected 
by Rauer two warrants on the city and county of 
San Francisco in the total amount of $990.00 for 
which he surrendered checks of the Sunset Con- 
struction Company, unpaid, of dates prior to the 
bankruptcy. This credit is not shown in Rauer’s 
account. 

On March 11, 1915, the cash book and the black 
book show [84] that Rauer collected other bills 
against the city and county for grading Fourteenth 
Avenue in the sum of $495.00 and applied this, 
together with other collections, the date of whose 
origin with reference to the date of bankruptcy 
is not shown, in taking up checks of the Company 
dated both before and after bankruptcy. I there- 
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fore charge him with the amount of the appli- 
cation to prior checks, a total of $665.00. 

On May 20, 1915, check in payment of a bill 
against one, Webb, one of the bills above mentioned 
for grading, was received and endorsed to Rauer in 
the sum of $137.50. I charge this collection to him. 

On May 31st, check of Hyman for $750.00; on 
May 24th, check of the same person for $250.00 were 
endorsed to Rauer and applied in payment of checks 
issued after bankruptcy. The testimony of Hyman 
and a receipt in evidence show that Rauer also re- 
ceived from Hyman on June 4, 1915, a payment of 
€500.00 on account of this grading contract which 
is not shown either on the books of the Sunset Com- 
pany or on Rauer’s account. I charge him accord- 
ingly with $1500.00 thus received from Hyman. 

On May 25, 1915, a check from Dufau for grading 
Sunset Avenue in the amount of $20.00, check of 
Rider for $306.70 and check of Meyer for $3148.04 
were turned over to Rauer. The Dufau check, as 
stated was for grading. It is possible that part of 
the Rider check was for grading, although not cer- 
tain, and likely that part of the Meyer check was 
for grading done prior to bankruptcy. In return 
for this money Rauer extinguished obligations by a 
surrender of checks dated prior to February 19, 
1915, in the total amount of $2830.50 and I charge 
this sum to him in accordance with the principle 
stated. On May 22, 1915, the Sunset Construction 
Company transferred to Rauer [85] a check 
from Sol Getz & Sons described as ‘‘Account 14th 
Avenue’’ in the amount of $1043.36. Getz is not 
among the persons to whom grading bills appear to 
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have been sent. I do not know whether the bills 
cover work done before or after bankruptcy. 
Rauer, however, surrendered one check in the sum 
of $400.00 dated prior to bankruptcy along with 
others subsequent thereto and I accordingly charge 
him this sum of $400.00. On June 3, 1915, the Sun- 
set Company transferred to Rauer a check from 
Getz for $521.38, one to E. Jordan, $83.75 and one 
from Gardizer for $160.00, against which Rauer 
cancelled checks issued prior to bankruptcy in the 
total amount of $800.00. I accordingly charge him 
this amount. 

The total of deductions, therefore, which I make 
in connection with the trustee’s claim that this 
amount of $8040.60 should be charged against Rauer 
amounts to $7323.00. 

Claimed Deduction of $2624.25. The trustee lists 
these items on page 4 of the appendix to the Final 
Brief as collections subsequent to bankruptcy ad- 
mitted on the face of Rauer’s account. ‘They are 
taken from pages 5 and 6 of the Amended Account 
and consist of the following: 


1915. 

ileus C GRSMUINE >. lene: sc ares os oes soe $320 . 00 
Dee. Sime ClCH eee x. 5.5.4 ae cee eee 100.00 
1916. 

Jan. 29 Profit balance on contract Lawton 


is G5) 1 Gee Se ace 422.50 
July 19 Profit balance on Whittell contract 568.05 
July 3 Profit balance on contract with 

CarolanQitys.d.c gan te 182.95 
Jan. 31 Profit balance on McKenzie con- 219.50 

tact "eas Sen os os ee 219.50 
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1915. 
Biri lwGSC: . ..) MAME ee ees 150.00 
Brive Gespler -.. oe. e ee ee es as 81.25 
abe §=Phllips:.. gaye 2. ge... don. 600.00 
[36] 


There is no question but what these collections are 
admitted by Rauer, but there is nothing in the evi- 
dence known to me to prove that they arose prior to 
bankruptey. Obviously if Buckman or the Sunset 
Construction Company did work for Sutro, Welch 
or the other individuals after bankruptey, it would 
be shown in the Rauer statements of account since 
they cover the period subsequent to the bankruptey, 
but they do not constitute an admission that they 
concerned business of the Sunset Company prior to 
the date of bankruptcy. So far as the contracts are 
concerned, it is true that large contracts existed 
with Carolan, for instance,, and maybe with the 
others, prior to the bankruptcy but work was also 
done subsequent to the bankruptcy. There is noth- 
ing before me to show that any of this money ap- 
plies to the pre-bankruptey period. If they were 
unfinished contracts, the trustee had an election to 
be exercised within a reasonable time, whether he 
would complete the work or not. Since the election 
was not made until long after the contracts were 
completed, I do not feel inclined to assume that the 
election would have been made and I see no reason 
in the present state of the proof why these profits 
should be allowed to the trustee. The deduction 
claimed of $2624.25 is, accordingly, denied. 

Miscellaneous Collections. The briefs disclose 
several small collections shown on the face of 
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Rauer’s account, which I conclude were assets of 
the Sunset Construction Company on the date of 
bankruptey and charge them against Rauer without 
extended discussion, as follows: [37] 


Academy of Sciences............ $ 300.00 
Reeder & Foster ............... 407 .20 
Bosworth ee 300 . 00 
I Véersomyt 47:5 ee 900 . 00 


$1707 . 20 
RENTAL OF EQUIPMENT FOR TARAVAL 
STREET CONTRACT. 

This was a job of grading in March, 1916, done 
by Rauer on his own account, upon which certain 
equipment belonging to the Sunset Construction 
company was used. This brings up the question of 
the chattel mortgage on the equipment given to 
Rauer by the company in June, 1914, to secure a 
note for $5000.00 and future advances. ‘There will 
be found in the briefs a great deal of discussion of 
the law and the facts, much of which seems to me 
unnecessary. The chattel mortgage is in evidence 
and covers certain named equipment and any other 
personal property of the company. It was accom- 
panied by the necessary affidavits and was recorded. 
It contained a clause allowing the mortgagee to 
take possession after default. ‘The notes were pay- 
able on demand and since there was a continuing 
balance of indebtedness, it is probable that default 
occurred at an early date. Rauer took possession 
of the equipment for use on the Taraval Street job 
as early as March, 1916. The chattel mortgage in 
question and the accompanying notes were made to 
H. Wehrle, a brother-in-law and dummy of Rauer. 
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On July 22, 1916, a complaint was filed in the State 
Court whether in claim and delivery or foreclosure, 
is uncertain. The certified copy of the decree en- 
tered by consent on the day after the filing of the 
complaint recites promissory notes in the sum of 
$15,000.00, the giving of the chattel mortgage, the 
delivery of the property under mortgage to the 
plaintiff in the interval between the filing of the suit 
and the decree on the following day, the present in- 
debtedness on the notes in the sum of $10,000.00 and 
that the personal property secured by the mortgage 
was of the value [388] of $7500.00. Then follows 
a decree ‘*That the plaintiff have, recover and retain 
the possession of all the above-described personal 
property and that the defendants be credited the 
sum of $10,000.00 on the $15,000.00 secured by said 
chattel mortgage, leaving a balance in favor of the 
plaintiff in the sum of $2500.00.’’ The ambiguity in 
the decree as to the balance due is obvious, but it 
would appear that it was intended to recite that 
$5000.00 had been paid on the notes prior to suit and ° 
that the property was taken in for $7500.00, leaving 
a balance of $2500.00. The trustee in bankruptcy 
‘vas not joined. In August Rauer exercised domin- 
ion over the property by giving Buckman an option 
to purchase the property at a stated figure by the 
application of rents for the use of it. In Septem- 
ber, 1916, the interlocutory decree in the present 
case was granted virtually setting aside the sale in 
the Superior Court by decreeing that all the prop- 
erty of the Sunset Construction Company was the 
property of Buckman and had vested in his trustee 
in bankruptey. ‘Thereafter Rauer filed his petition 
in this Court in bankruptcy, asking leave to fore- 
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close the chattel mortgage. It was foreclosed and 
on December 7, 1916, the property was sold to an- 
other admitted dummy of Rauer for the sum of 
$3701.60 and the money impounded in Court. 

Since the mortgage provided that the mortgagee 
might take possession, Rauer was entitled to do so 
at any time after default. 

CIVIL CODE 2927. 

Such a taking of possession would not, however, 
foreclose the mortgagor’s right of redemption. 
Neither did it entitle Rauer as the mortgagee to col- 
lect any rentals upon the mortgaged property or to 
make use of it for his own benefit. 

First National Bank vs. Erreca, 116 Cal. 81. 
[39] 

Any possession he might take was only for his 
further security. Rentals collected by the mortga- 
gee during his possession, however acquired, and the 
value of the use of equipment by him on his own 
work is, therefore, chargeable against him in favor 
of the mortgagor and the trustee in bankruptcy. 
Counsel for Rauer makes claim for certain expen- 
ditures upon the equipment. These are denied for 
two reasons: First, expenditures for the benefit 
of mortgaged property will not be allowed where the 
holding of the mortgagee is adverse to the mort- 
gagor as is here evidenced by the option given to 
Buckman; and second, for the reason that the proof 
is indefinite as to the time of the expenditures and 
the total amount thereof. 

The trustee claims that the rental value of this 
equipment on the Taraval Street job was $475.00 
per month and that its use was from March until 
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January of the following year. The evidence seems 
to show that while the final acceptance of the work 
did not take place until January, the equipment was 
taken off the job after three and one-half months’ 
use. Irom what the evidence shows as to the equip- 
ment in use and the rental value thereof, I find that 
a reasonable rental would be $375.00 a month for a 
period of three and one-half months, or a total of 
$1313.50, which will be charged against Rauer in 
favor of the trustee. 

Miscellaneous Collections of Rent. Rauer col- 
lected rental for the use of this grading equipment 
by others as follows: 

Hutton, included in statement of account, 

somder dateeAue, NOG oa. temwed $ 927.00 
Ttems, not included in account, but shown 

in statement of account rendered 


JE TCR: — aire en. 2a 1300.00 
Rent from Morgan Improvement Co...... 159.13 
S200 <TURONN, “SCG Ve eae acre S ee, 75.00 

$2461.13 


[40] 

Trustee’s Claim for Reasonable Rental Value Be- 
taveen July 1 and December 1, 1916. The Trustee 
claims that he should be allowed $3867.37 for reason- 
able rental value of the equipment between July 1, 
1916 and December 1, 1916. He claims that the total 
rental value of the equipment during this period 
from the evidence was $7251.50, from which he de- 
ducts the amount claimed by him for use on the 
Taraval Street job and the amounts of rentals col- 
lected from Hutton and others. The theory of this 
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claim is that whether the property was in fact used 
or not, Rauer having taken possession must account 
for the value of its use. It seems to me that the 
cases cited by the trustee may be distinguished on 
the ground that the possession taken was unlawful. 
Here Rauer had a right to take possession for his 
security, but not to use the equipment. If his pos- 
session was lawful, I see no reason why he could not 
store it unused. The claim for reasonable rental 
value is denied. 

Claim of the Trustee Arising from Contract With 
the Federal Construction Company. ‘The facts un- 
der this matter are briefly as follows: About De- 
cember, 1914, being thus before the bankruptcy of 
Buekman, certain oral contracts were entered into 
between the Sunset Construction Company and the 
Federal Construction Company, three in number. 
The principal one concerned some work on San 
Bruno Avenue; the other two were minor jobs for 
street work on Twenty-first Avenue and on ‘‘B”’ 
Street. All of these contracts had been let by the 
city to the Federal Construction Company. On the 
San Bruno job the terms of the arrangement be- 
tween the two companies were that the Sunset was 
to furnish the necessary equipment and the superin- 
tendence of Buckman and the Federal was to fur- 
nish the necessary money. The profits, if any, were 
to be divided equally and losses, if any, were to be 
borne by the Federal Construction Company. Sim- 
ilar arrangements [41] were made as to the 
minor jobs excepting that the Sunset Company was 
to have 40% of the profits and bear 40% of the 
losses. ‘The San Bruno Avenue job was begun 
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about March or April, 1915, and was completed in 
January, 1916. Officials of the Federal Construc- 
tion Company testified that Buckman’s superinten- 
denee was only nominal so that the Federal had to 
send out its own superintendent on the job and that 
all the necessary equipment was not furnished by 
the Sunset since the Federal had to hire a steam 
shovel. Difficulties arose as to a settlement under 
the contract and there are in evidence stop notices 
filed by Rauer, to whom the Sunset contract had 
been assigned in June, 1916, with the Auditor of 
the City and County of San Francisco. One of 
these stop notices contained the following language: 
“The claim of $12,000 is for the foregoing rental, 
use and consumption of equipment and material 
used in the grading and sewering of San Bruno 
Avenue between Oakdale Avenue and Galvin 
Street.’’ Nothing is said about Buckman’s services 
as superintendent. ‘On or about August 12, 1916, a 
settlement was had between Rauer and Buckman on 
the one side and the Federal Construction Company 
on the other. This settlement is represented in 
Rauer’s statement of account by the item ‘August 
12, 1916, J. Dowling, $8409.80.’’ Dowling was the 
president of the Federal Construction Company. 
In the opening brief, the trustee’s claim against 
Rauer in connection with this subject matter was 
confined to this sum of $8409.80. The supplemental 
hearing produced further evidence and the trustee 
makes claim in additional amounts increasing his 
claim to $10,828.31. 

The trustee claims that Rauer must account for 
any moneys traced to his hands. It seems to me 
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that the trustee’s [42] position must be upheld 
gn either one of the following theories: 

(1) An executory contract of the Sunset Com- 
pany in existence at the date of bankruptcy, which 
was in its nature transferable (and this was trans- 
ferable since it was later assigned to Raucr) must be 
held to be one which the trustee had an election to 
adopt within a reasonable time. It was, however, a 
concealed asset which no amount of diligence on the 
trustee’s part would discover and it was not dis- 
covered until this accounting, long after the con- 
tract had been completed and settlements made. It 
was a contract which the trustee in bankruptcy 
would readily have adopted upon notice of it, since 
it involved no expenditures by him and no possi- 
bility of loss. Rauer’s counsel objects that Buck- 
man wag not compelled to give his services after 
bankruptcy to the trustee and that the value of 
those services rightfully belonged to Buckman and 
were assignable by him to Rauer. The answer to 
this is that we do not know whether Buckman 
would have given his services if the trustee had 
adopted this contract, since both Buckman and 
Rauer concelaed the facts; and, furthermore, the 
terms of the assignment are not in evidence. The 
effect of this, like other transactions where Rauer 
made collections of the Sunset Company’s assets, 
was that he thus secured a preference over other 
creditors existing at the date of bankruptcy. 

The second theory upon which the trustee’s de- 
mand for these moneys seems to be justified, has 
relation to what has been said heretofore about the 
rental for the use of the Company’s equipment. 
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This was a contract in which the consideration given 
by the Sunset Company was its equipment and 
Buckman’s services. If the evidence in this case 
had shown the reasonable value of [48] Buck- 
man’s services, it would be possible to consider 
whether such an amount ought not to be deducted 
from the moneys received by, Rauer. There is no 
such evidence that I have discovered. It is in evi- 
dence that at the same time he was doing! other 
work. (Transcript, 485.) It is also to be con- 
sidered that the withhold notice makes no mention 
of the services as part of the foundation of the 
claim. There is thus a confusion of moneys which 
it was incumbent upon Rauer to resolve to my satis- 
faction by evidence. In the absence of such evi- 
dence, no credit will be given for the value of Buck- 
man’s services. 

It will be impossible to detail in this report all 
the figures in the computation which I have made. 
I refer to the transcript of the final account concern- 
ing the settlement, taken from the books of the 
Federal Construction Company headed ‘A.E.B.,”’ 
to page 21 of the supplemental brief of Rauer’s 
counsel, to the transcript of the journal entries in 
the books of the Federal Construction Company. 
From these sources and from the testimony, to- 
gether with Rauer’s statements in evidence, rein- 
forced by the concessions of the defendant’s coun- 
sel as to amounts received by Rauer, and concessions 
by the trustee’s counsel as to amounts for which he 
should received credit, I have reached my results. 

I may say that the trustee’s counsel is not entirely 
clear as to the manner in which the figure above 
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referred to of $8409.80 is reached. This appears on 
page 5 of the credits in Exhibit 1 in the following 
CMury : 

‘August 12, 1916, J. Dowling, $8409.80.’’ 

The detail of this given in the transcript from 
Rauer’s ledger, page 66, at an unnamed date after 
July 3, 1916, is as follows: [44] 

Dowling, etc. $7139.62; unpaid Asst. 21 & 22 & B, 
$1145.18; Anthony, $125.00. The total of these 
items is $8409.80. The transcript of the ledger of 
the Federal Construction Company shows that the 
first item was a check made on August 12, 1916, 
described as ‘‘Cash in full J. J. Rauer of all ac- 
count.’’ The $125.00 item was a bill against An- 
thony for street work done by the Federal Company, 
‘assigned to Rauer in lieu of cash. The item of 
$1145.18 refers either to unpaid assessments or un- 
paid assignments of account similar to the above for 
street work on the streets named, made by the 
Federal Company to Rauer. The sum is made up 
of the following items shown on the ledger sheet of 
the Federal Construction Company: 

1916 
Sept. 29 Amount collected by Rauer 

from Seashore Realty Com- 

PUI IN ees d. aaa eee ee $544.50 
1917 
April Casieeesl es bel) eevee eae ey. 292 .05 
April 30 Josephine Dillon account  as- 

signed to 8. C. Co. and J. J. R. 287.75 

SOG Will, oO GiaC cia... eee ae 20.88 


$1145.18 
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Rauer says that as part of the settlement, he took 
bills for collection, some of which were collected 
and some were not and were returned to the Federal 
Company. The ledger account discloses that on 
September 29, 1916, he collected $544.50 and that in 
April, 1917, being the date apparently when unsuc- 
cessful collections were returned, he took a collec- 
tion against Dillon as cash and eredited the item of 
$292.05 and since he acknowledges a credit in full, 
what must be deemed a cash item of $20.88 to settle 
the transaction. In other words, the trustee’s error 
is that he charges the item of $292.05 against Rauer 
twice and does not [45] charge the item of 
$20.88. 

The transcript of the ledger sheet of the Federal 
Construction Company headed ‘‘A. E. Buckman”’ 
concerning these three jobs shows on the credit side 
an item of cash paid by Rauer, rental for cars used 
by the Federal on still another job, pro rata shares 
of profit on two of the jobs, charges against the 
Federal for team hire paid by Rauer in part on the 
San Bruno job and in part on other jobs, and other 
bookkeeping entries; on the debit side it shows that 
the account was balanced in part by payments to the 
Sunset Company, in part by charges against that © 
Company for paving work on Fourteenth Avenue 
,and other charges, in part by payments to Rauer 
and in part by assignments of claims against others 
made to Rauer and collected by him. 

Rauer’s counsel, page 21 of his supplemental brief 
acknowledges receipt by Rauer from the Federal 
Construction Company, including the Fourteenth 
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Avenue paving and numerous other items, in the 
total amount of $17,216.49. I take these conces- 
sions as a starting point. In addition, he must be 
charged with the receipt of the following items 
shown in the transcript of the Federal’s ledger 
sheet : 


Ge) 
Noy. 20 Cash to Sunset Construction 
Company: ais cake eee $150.00 
Nov. 30. Cash to Sunset Construction 
Ovi waMn ys ek tee eit 200..00 
Dee. 22 Cash to Sunset Construction | 
COnineaiive a. eee ee 250.00 
1916 
Jan. 22 Cash to Sunset Construction 
@Onipany &..... ae ee $300 .00 
Apr. 8 Cash to Sunset Construction 
Company and J. J. Rauer...... 250.00 
Apete oO-  .ancahy Were a 5 tne es eee 20.88 
JC nM A. ;. .$1170.88 
ANCICTOTE AHN os Sen oa 17216.49 
Total received by Rauer..... $18387 .37 
[46] 


Receipt of the items omitted by counsel had al- 
ready been admitted by the statement of account, 
Exhibit 1; for the first five items named, see page 
3 of the credits and $30.88 is part of the total of 
$8409.80 shown on page 5 of the credits. 
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The trustee’s closing supplemental brief, page 22, 
admits the following are proper credits to Rauer: 


Caggat 225, ee een ws ce, $2,000. 00 
Overcharge Joseph Estate (book- 

Kcepevnaeeer Oe Guoi ds ou oR ye 205.52 
Cae 5... aaa ety a 5S: 5,190.45 
Allowanee to Buckman.......... 188 .60 
Allowance to Buckman.......... 91.40 

Silo. gt 


It appears to me plain that counsel for every- 
body have conceded too much. From the figure of 
$17,216.40 conceded by Rauer’s counsel to have been 
received by him, there should be deducted the item 
of $227.81, the pro rata share of loss on Twenty-first 
Avenue, which was not a cash receipt but an offset 
to profits on the other jobs. Deducting this from 
the figure of $18,387.37, to which I have increased 
the amount chargeable against Rauer, gives us a 
final figure of $18,159.56, chargeable against Rauer 
in favor of the trustee. On the other hand, the 
trustee has included in his allowances of credit to 
Rauer, two items of $188.60 and $91.40, total $280.00, 
which appear from the ledger sheet to have been 
allowances made to Buckman to be credited against 
the charges of $2212.78 for checks or otherwise paid 
to him by the Federal. The net credit to Rauer 
should therefore me $7395.97 instead of $7675.97. 
Deducting $7395.97 from the $18,159.56, we have 
a balance of $10,763.59, for which Rauer must be 
charged in thig account. [47] 


15 J. J. Rauer vs. 


Deduction of $3701.60 Paid into Court on Fore- 
closure of Chattel Mortgage. As stated above, 
Rauer petitioned the Referee in Bankruptcy in the 
Matter of the Estate of Buckman, Bankrupt, for 
an order of sale of the property secured by the 
chattel mortgage given to Wehrle in his behalf, and 
that upon the sale, the money paid be impounded to 
await the disposition thereof by the Court. On 
December 7, 1907, the mortgaged property was sold 
to a dummy of Rauer for $3701.60 (Transcript, 
503) and the money was advanced by Rauer and 
was impounded as prayed. It is Rauer’s claim, of 
course, that the debt for which the chattel mortgage 
was security had not been paid and that the money 
should be turned over to him. The trustee, on the 
other hand charges Rauer with this sum, the amount 
being stated in error at $3706.00 (see appendix, 
page 4, to original final brief). 

It is not clear to me why this sum should be 
charged to him nor why this transaction should 
enter into this accounting in any manner. If the 
final result of this accounting should show a balance 
due to Rauer on some claim filed against the Estate 
of Buckman and if the Referee should determine 
that it is preferred, he doubtless will order the im- 
pounded money paid to Rauer. If, on the other 
hand, the result of this accounting should show a 
balance due to the trustee, then it will likewise fol- 
low that Rauer’s claim against the estate, preferred 
or otherwise, will be denied and the money retained 
as general assets of the Estate in Bankruptcy. In 
other words, the disposition of the impounded 
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money seems to me to be a matter for the Bank- 
ruptcy Court, guided of course, by the action of this 
Court upon the Master’s report on this accounting. 

There are many questions discussed in the briefs 
which [48] I have not thought it necessary to 
comment upon and claims on both sides which I have 
disapproved without comment, in the interest of 
brevity. It may be, however, that unintentional 
omissions or mistakes have been made and _ these 
should be called to my attention on objections to the 
report when announced in draft. 


SUMMARY. 
Admitted amount due Rauer March 13, 
SS A ee ee, en $28,874.82 
Deductions to determine amount due 
February 19, 1915, supra, page 8.... 2,187.45 


Statement revised to February 19, 1915. .$26,687 .37 


Deductions herein made in favor of Trustee as 
follows: 
Admitted credits on mortgage, supra, 


DE een O. ) ene $ 7,500.00 
Excessive interest, supra, page 15........ 897 .00 
Erroneous charge of $1440.00 and inter- 

Comecupec, page WI ............ cee 2,001.60 
Collections by Rauer a/e 14th Avenue, 

Cte. supra, page 207.72.......0.8.. fja20 V0 


Miscellaneous collections of assets, supra, 
(COkO. IZ eae Reo 1,707.20 
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Hquipment rental Taraval Street, supra, 


page 24... . ee eee 1312850 
Equipment rental collected from others, 
SUPT, PAlCe..... ee 2,461.18 


Federal Construction Company matter... 10,763.59 


Total. deductions 2. eee ane $33,966 . 02 


Statement of Rauer, February 19, 1915..$26,687 .37 
Balance sie Uirisice es sa ee 7,278.65 


$33,966 .02 
[49] 

For the foregoing reasons, I find there is now 
due from defendant J. J. Rauer to the Trustee in 
- Bankruptcy, the sum of $7,278.65. 

And I conelude that the plaintiff herein should 
have the decree of this Court that all unpaid checks 
drawn by the Sunset Construction Company in 
favor of J. J. Rauer and all promissory notes of 
said company in favor of said Rauer or any other 
person as his trustee, if now in evidence in this 
case, be canceled as paid and that any such cheeks 
or notes not in evidence but still held by said Rauer 
as evidence of claimed indebtedness, be ordered 
delivered up to be eanceled. That the plaintiff, 
the said trustee, have the decree of this Court di- 
recting said J. J. Rauer to pay the said trustee the 
sum of $7,278.65, together with interest thereon 
from the date of the Master’s final report herein 
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until paid at the rate of seven (7%) per cent per 
annum, and costs of suit. 
Dated June 16, 1921. 
HM. WRIGHT, 
Sp. Master. [50] 


Supplemental Report. 


On June 16, 1921, the foregoing report was an- 
nounced in draft and the parties were given until 
July 6, 1921, within which to present their objec- 
tions thereto. This time was subsequently extended 
to include July 23, 1921, and on the last mentioned 
date the parties were heard in brief argument as to 
certain matters contained in the objections. On 
July 15, 1921, the defendant, Rauer, filed objections, 
which are herewith separately returned. On July 
23, 1921, plaintiff likewise filed objections, herewith 
separately returned. 

The objections disclosed defects in the report 
that were not unanticipated in view of the difficulty 
in ascertaining the facts and in disposing of them, 
to which I have referred in the draft report. Be- 
fore my consideration was finished, however, 
Messrs. Grant & Zimdars appeared as additional 
counsel for defendant Rauer, and left with me a 
document entitled ‘‘Observations Upon Master’s 
Report’’ to which was annexed a report by Haskins 
& Sells, Certified Accountants, this document really 
being additional objections to the report, and asked 
leave to file it. Counsel for the plaintiff as well as 
counsel for defendant Rauer were called in to attend 
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me on August 27, 1921, for hearing as to whether 
the additional matter should be received. Counsel 
for the trustee did not object and it was accordingly 
ordered that the so-called observations be received 
as additional objections to the report. At the same 
time the parties were heard in oral argument, the 
burden of which on the part of defendant Rauer 
was that throughout the proceedings under the 
order of reference, the interlocutory decree had 
been misunderstood and the accounting made and 
decided under a misapprehension that was vital. 
Counsel for the Trustee asked leave to brief the 
matter and, [51] accordingly briefs were filed by 
the plaintiff on October 14, 1921, by defendant 
‘Rauer in reply on October 31, 1921, and by the 
Trustee on November 10, 1921. These briefs are 
also separately returned. 

I consider first, the point made as to the inter- 
pretation of the decree. The defendant contends 
that the pleadings, the evidence and the decree 
show that the whole suit concerned the shares of 
stock of the Sunset Construction Company pledged 
to Rauer, the pledge being declared void and the 
propeity in the stock remaining in Buckman and, 
by his bankruptcy, passing to the Trustee on Feb- 
ruary 19, 1915. The accounting ordered between 
Rauer and others on the one hand, and the company 
on the other hand, would be useful and was needed 
to determine whether the shares had value. But, 
it was urged, since it was Buckman who was de- 
clared bankrupt and since the Sunset Construction 
was hever declared bankrupt, the date of bank- 
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ruptey had no significance. It must be borne in 
mind that the theory upon which the accounting 
had proceeded was that any intermeddling by Rauer 
with assets of the Company after the date of Buck- 
man’s bankruptey was unauthorized, that he must 
account for all collections or profits from its assets 
and be allowed none of its debts to him due to con- 
tinued business relations after the date of bank- 
ruptey. It is apparent that the point was a serious 
- one, since if his contention was true, it might well 
be that by including subsequent transactions by way 
of payments and receipts, it would appear that 
nothing was due from Rauer, but on the contrary, 
a sum approximating the sum claimed in his state- 
ments of account in evidence was due to Rauer. I 
think that if the interlocutory decree had been read 
at the time of the argument, no further discussion 
would have been necessary. The parties are aware 
that the terms of the decree embodying [52] the 
order of reference furnishes the chart of the Mas- 
ter’s authority. It is not for the Master to review 
the proceedings as on a bill of review or as on an 
appeal. If there is error, it is not for me to correct. 

Briefing the interlocutory decree, it provides in 
Paragraph 1 that A. E. Buckman was on February 
19, 1915, the date of bankruptcy, the owner of all 
the issued stock of the Sunset Construction Com- 
pany, that on that date it passed to his Trustee in 
bankruptcy. The second paragraph provides that 
at all times and on February 19, 1915, he was ‘‘The 
owner of the Sunset Construction Company, a cor- 
poration, and of all the property, books and records 
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of said Company.’’ That on the day mentioned, 
“The Company, the property, books and records 
vested in and became and now are the property’’ of 
the Trustee. The third paragraph provides that 
Rauer and others account for all moneys or prop- 
erty received by them from or advanced by them 
to the company since December 12, 1911 ‘* For the 
purpose of determining what claims if any exist 
between said company and said persons.”’ 

Now it is obvious that the phrasing of the decree 
was open to criticism in making an individual the 
owner of a corporation. It is also obvious that 
there is an inconsistency between Paragraphs 1 
and 2 in speaking of Buckman as the owner of the 
issued stock of a corporation and at the same time 
of the corporation itself and of its property. 
Nevertheless, it 1s necessary for me to obey the 
decree in its most inclusive form, which is the form 
embodied in the second paragraph declaring the 
Trustee the owner of the property of the company. 

Counsel for Rauer have made a striking argu- 
ment by referring to Paragraphs 1 and 3 of the 
interlocutory decree and utterly neglecting, or at 
least glossing over, Paragraph 2. They lkewise 
[53] misstated the bill of complaint in saying that 
it only concerned the ownership of the pledged 
stock, when it also alleges, rather inartistically to 
be sure, that the company was merely an embodi- 
ment of Buckman and that it was necessary that its 
assets be realized on for the benefit of Buckman’s 
creditors. It is true that the terms of the third 
paragraph, directing the accounting of transactions 
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between the company and Rauer can be more 
readily related to Paragraph 1, declaring the Trus- 
tee the owner of the stock in the company, but it 1s 
also true that these terms can, without undue 
violence, be related to Paragraph 2, declaring the 
Trustee the owner of the company and of its 
property. 

I conclude, therefore, that the reference thus far 
has been on no mistaken theory, and that Rauer 
must account to this Trustee for dealings with the 
company’s assets owned on February 19, 1915, after 
that date, without the benefit of offsets subse- 
quently accruing. There are, of course, difficulties 
arising out of the fact that the company was never 
declared a bankrupt, that its creditors have not been 
scheduled and notified to file their claims and that 
defendant Rauer will suffer loss by reason of the 
fact that he believed himself entitled to deal with 
the company after Buckman’s bankruptey as a 
separate entity not affected by his bankruptcy. 
These, however, are matters that concern the cor- 
rectness of the interlocutory decree only, and so far 
as Rauer is concerned I shall hereafter embody a 
recommendation that he be allowed to prove his 
claim herein. 

I consider first the objections of defendant 
Rauer: The objections originally filed contained 42 
pages of typewriting and offended against the rule 
that objections should be clear and specific in point- 
ing out the matters relied on. The document con- 
stitutes [54] an argument and evinces consider- 
able misapprehension of what the report means and 
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of the evidence that I have before me. Certain 
misapprehensions of counsel should be corrected. 
They claim, for example, that I have not followed 
the directions in the order of reference in that I 
have not adopted the Rauer accounting in Exhibit 1 
and Exhibit 3. I have returned these as part of 
the evidence, but I have not adopted them for 
several reasons. One reason was that they amount 
to a statement of transactions from the beginning 
of dealings between Rauer and the Sunset Construc- 
tion Company to the end, long after the bankruptcy 
of Buckman. The conclusion of Exhibit 3, for in- 
stance, that there was a balance due on February 
19, 1915, of $36,807.04 cannot be true since it con- 
cerns transactions after that date. This was the 
balance I sought. Furthermore the account, though 
professing on its face to be supported by numbered 
vouchers, was not so supported. The testimony in 
regard to it was confused, uncertain and lacking as 
regards many items and there was much omitted 
that should have been included. I found it im- 
possible either to adopt the report or to state any 
account in debtor and creditor from the beginning. 
Accordingly, I accepted as true, a statement of a 
balance due on March 15, 1915, contained in several 
documents on file in this court, verified by the oath 
of Mr. Rauer. It is idle for counsel to say that 
these documents were hastily prepared. Attorneys 
should not prepare documents in a legal proceeding 
hastily, nor should their client verify them unless 
he is ready to be bound by the statements therein. 
In taking these figures as I did, shown in these 
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verified statements as true, and proceeding there- 
after to deduct items erroneously included and to 
charge Mr. Rauer with funds which should be 
turned over to the Trustee, I conceive that in all 
respects Tam [55] following the order of refer- 
ence directing me to find the state of the account 
between the parties. At page 11 and following of 
defendant’s objections and also in the supplemental 
objections, it is claimed that the item of $7500.00 
credited the company on the Wehrle mortgage debt 
Was or must have been already accounted for in the 
statement of account as of March 15, 1915, herein- 
above referred to. It was argued that this con- 
clusion is supported by the fact referred to in my 
report, page 7, that there is but slight difference 
between this statement of account and the amount 
of outstanding checks shown in the gray book. It 
is therefore concluded that the March 15th state- 
ment included all the outstanding checks and that 
the balance due on the mortgage must have been 
carried in open account. The answer to this, how- 
ever, is that the papers drawn by Mr. Rauer’s 
counsel and verified by him in which the balance is 
stated also stated the entire receipts by Rauer from 
the Sunset Company since March, 1911, and the 
entire payments since that date. They must, there- 
fore, charge the indebtedness by mortgage and it 
follows from this that any collection from the 
security thereafter made is one not represented in 
the balance stated on March 15, 1915. Another 
misapprehension is shown in the statement of the 
original objections, page 40, with. respect to certain 
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checks drawn by the Federal Construction Com- 
pany, payable to the Sunset Construction Company. 
Complaint is made that these are charged against 
Rauer without evidence that he ever received them. 
The answer has already been given on page 31, lines 
1 to 4 of the foregoing report, which show irre- 
futably that Rauer had already admitted receipt 
of these items in his statement of account Ex- 
hibit 1. 

At page 30 and following of defendant’s objec- 
tions will be found a list of payments alleged to 
have been made by Rauer in the [56] way of re- 
pairs to the equipment for which he has been 
eharged with rental and it is stated that the vouch- 
ers were in evidence. The numbered vouchers to 
which counsel refers in his brief are not in evidence, 
There were a nuinber of bills offered and received 
without careful examination either by counsel or 
the Master at the time and these are separately 
returned. J have examined the transcript of evi- 
dence and also these bills. Many of them are 
duplicates; many concern the year 1918 and only 
8 of them are receipted so as to constitute vouchers 
for payments. Such a loose and careless method 
of proof must carry its own penalty. I do not 
know and cannot find that Mr. Rauer paid these 
bills; they may have been paid by others renting 
the machinery, or paid in larger amounts, or not at 
all. The total amount of the bills which bear re- 
ceipts on their faces is $286.93. The only possible 
theory upon which these payments made after 
bankruptey could be allowed would be that they 
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helped to produce rentals during the period, when 
Rauer has been charged with those rentals. The 
amount of expenditures which were incurred during 
that period for which rentals have been charged 
amounts to $148.43. Trustee’s counsel, at one of 
the later arguments, was willing to concede this 
amount as a eredit, though there is some doubt in 
my mind as to part of it. Under the circumstances, 
I will amend the report by allowing Rauer a credit 
of $148.43. 

At page 19 of the objections counsel alleges errors 
in the process whereby at page 7 of the report the 
balance claimed to be due Rauer on March 15, 1915, 
was figured back to February 19, 1915, the date of 
bankruptey. I have gone over the cash book and 
the black book and have amended my figures by 
including only plain cash items and amending some 
doubtful items. The amended objections and 
especially the accompanying accountants’ report 
pointed out a very patent error at page 8 of the 
report in that I have deducted the balance of pay- 
ments to Rauer [57] over receipts from him 


from the March 15th figure, when it should be added 
thereto. 
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The tabulation on pages 7 and 8 should be cor- 
rected to read as follows: 


1915 

Feb. 24 Received J.J. Rauer, C. B. 356 $ 245.00 

March 1 o re loan C. B. 360 30.00 
2 ie me resol) 200.00 
5 Paid, J. J. Rauer, ‘¢ 861 $355.00 
5 Received, J.J.Rauer B.B. 15 125.00 
8 oi fe C. B. 360 300.00 
12 a aie loan ‘‘ 362 75.00 


12 Paid, 2 City warrants, B.B. 15 495.00 
12 Paid, J. J. Rauer, 


check of Scott, B.B. 15 535.00 
12 Paid, R. Monigan, col- 

lection cash, BeB> 39.00 
15 Received, J. J. Rauer 


Loan, C. B. 362 175.00 


$1420.00 $1150.00 


The difference between amounts received from 
Rauer and paid to him is $270.00. Adding this 
sum to $28,874.82, the amount of the account on 
March 15, 1915, brings the state of the account on 
February 19, 1915, to the sum of $29,144.82. 

In the deductions that follow on page 8 of the 
draft report, are included $897.00, excessive in- 
terest (report page 15) and also $2001.60, due to an 
admitted error in Rauer’s bookkeeping, with in- 
terest thereon, making a total of $2898.60. De- 
ducting these amounts from $29,144.82 gives us 
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the figure of $26,246.22 as the correct amount of 
the debt due to Rauer on February 19, 1915, in- 
stead of the sum given in the foregoing report, 
for example, in the summary at page 33. 

Other deductions shown in the summary and in 
the report were all in the nature of collections by 
Rauer of assets of the Sunset Construction Com- 
pany existing at the date of bankruptey or were 
earnings of the property of the company there- 
after, to which the [58] trustee, and not Rauer, 
was entitled. The method employed by counsel for 
the trustee in their briefs and the method accord- 
ingly adopted by the Master in the foregoing re- 
port was to credit Rauer with the debt of the Sun- 
set Construction Company and to charge him with 
these collections made after bankruptcy. This will 
be clearly seen in the foregoing summary on page 
33, resulting in a balance due to the Trustee there 
shown of $7278.65. 

There are now presented two objections to the 
draft report by the trustee. The most important 
of these points out that this procedure of account- 
ing was incorrect in that it resulted in paying off 
Rauer’s debt in full and devoting only the balance 
to payment of such other creditors as may have 
proved their claims in the bankruptcy proceed- 
ings. The Trustee points out that Rauer should 
be ordered to turn over all these collections to 
the Trustee and, of course, it follows that he should 
also be allowed to prove his debt for his share of 
any dividends which may be declared. It is sur- 
prising that this point has hitherto escaped the 
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attention not only of counsel, but of the Master. 
The validity of the objection seems obvious and 
the point irrefutable. It results that no statement 
of a balance due can be declared in these proceed- 
ings, but there must be found an amount for which 
Rauer is chargeable, to be ordered turned over 
to the Trustee; and likewise, there must be found 
the amount of the debt of the Sunset Construc- 
tion Company to Rauer at the date of the ad- 
judication in bankruptcy. 

In view of this apparent error and of others 
pointed out in the objections and the amended ob- 
jections, [ have taken the occasion to completely re- 
examine the whole report as concerns this post- 

- bankruptcy period. I have not restricted myself 
to the objections pointed out by either party. 
The error above pointed out is clearly [59] 
seen in my statement of principles, page 17 of the 
report. Paragraphs 1 and 3 are correct in charg- 
ing against Rauer the money collections and rent- 
als, but they are incorrect in applying these 
amounts in equivalent reductions of the indebted- 
ness at the date of bankruptcy. 

Paragraph 2, page 17, is stated, I think, too 
strongly against the defendant Rauer. In brief, 
I have stated as a principle to be followed that 
where the sources of collections were not known, so 
that I could determine whether they were assets 
arising prior to bankruptey or subsequent to bank- 
ruptcy, I would consider the prior assets to the 
extent that Rauer had himself applied them in 
cancellation of unpaid checks against him before 


ee — 
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the bankruptcy date. This I think open to eriti- 
cism. After all, Rauer’s action amounts only to a 
presumption of an evidentiary character. The 
burden of proving that the collections made after 
bankruptey were of prior assets is on the trustee. 
It must be remembered that Rauer dealt with the 
Sunset Construction Company after Buckman’s 
bankruptcy undoubtedly on the theory that he was 
safe in so doing, since the company had not been 
declared bankrupt. This being the case, the applica- 
tion of collections to debts of date prior to bank- 
ruptcy or to debts of a date subsequent to bankruptcy 
would not be covered by any principle in Rauer’s 
mind which would aid us in determining whether 
the assets collected arose prior or subsequent to the 
bankruptey date. On reconsideration, therefore, 
I have eliminated a number of charges against 
him heretofore made. 

On page 18 of the report the item of $990.00, 
proceeds of city warrants, should be omitted. This 
was collected on February 10, 1915, before the date 
of bankruptcy. [60] 

On page 19 of the report, the Webb collection 
on May 20, 1915, of $137.50, is omitted. As to all 
these Fourteenth Avenue bills there was a question 
whether it was for grading done before bankruptcy 
or paving done after bankruptcy. ‘There was a 
grading charge against Webb, voucher 2234, for 
this amount and also a payment on May 20th 
(C. B. 2) by check turned over to Rauer. It is 
claimed, however, in the amended objections that 
this amount was in payment by way of compyro- 
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mise of a larger bill for paving (objections 14~a) 
and that the prior bill had been paid on February 
3, 1915. At page 338 of the cash book under this 
date appears the entry of a receipt on account of 
Fourteenth Avenue from ‘J Weissben, Webb. 
sign. $125.00,’ which check was not turned over 
to Rauer. See also page 33 of the gray book. In 
view of the fact that voucher 2233 for grading, 
$137.50, against Thomas A. Vogel, seems also to 
have been paid, C. B. 322, on January 26th, by 
Weissben, in the same sum of $125.00, there is 
some indication that counsel’s contention is cor- 
rect and accordingly I eliminate this charge. 

As regards charges, report page 19, for collec- 
tions from Hyman, I have concluded to eliminate 
the charge against Rauer for $500.00 collected on 
June 4, 1915. The receipt in evidence bears what 
purports to be Rauer’s signature but he denied its 
identity and it may well be that his name was 
signed by Buckman. There is enough doubt to 
warrant a reconsideration in this respect. Coun- 
sel’s statement in the amended objections, page 18, 
that my finding that the grading charge against 
Hyman was $1,419.00 is arbitrary and not sustained 
by any evidence whatsoever, is a reckless assertion 
in view of the fact that voucher 2239 therefor reads 
in terms, ‘‘For grading Fourteenth Avenue,’’ etc. 
[61] 

On page 19 of the report I have eliminated the 
item of $2,830.50 charged against Rauer and charge 
him only with the Dufau check, $20.00, the check 
of Rider $245.00 and with $649.00 from H. Meyer, 
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the amount of his grading bill, voucher 2232, being 
part of a larger payment made by him on May 28, 
1915 (C. B. 2 page 2) in the sum of $3,148.04, and 
the check turned over to Rauer. As regards these 
matters Rider, in fact, paid Rauer $306.70 of which 
$245.00 was the proceeds of a note given by him 
to the company and turned over to Rauer on Feb- 
ruary 24, 1915, which seems clearly for work done 
prior to bankruptcy. As for the check of $3,148.04 
of H. Meyer I am, on reconsideration, unable to 
determine that any of this was for work done prior 
to bankruptcy except the sum of $649.00 mentioned. 
So also as to the items on page 20 of the report 
where I have charged Rauer for portions of checks 
of Getz, Gardizer and Jordan, the amount of the 
charge being a total of $1,200.00. My reconsidera- 
tion leads me to conclude that it is not sufficiently 
proved that those assets arose prior to bankruptcy. 
As regards the collections made on Fourteenth Ave- 
nue grading contracts, defendant’s counsel in the 
amended objections frequently assert that they were 
made to Rauer by virtue of assignments executed 
more than four months prior to the bankruptcy. I 
have no knowledge that this is so. It was the office 
of the objections to point out this evidence clearly 
stated in the proofs before me. No written assign- 
ments are in evidence and the Master is not ob- 
liged to wander at large through an extensive rec- 
ord in search of the evidence asserted to exist. 

I come now to the sum of $10,763.59 charged 
against Rauer in the draft report, page 25 and fol- 
lowing, on account of his collections from the Fed- 
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eral Construction Company. The draft report 
recognizes [62] that while part of this collection 
was for rental of equipment, part was for services 
of Buckman and no segregation was made in the 
report for iack of proof of the value of Buckman’s 
services. ‘The claim was assigned by the Sunset 
Consiruction Company to Rauer in June, 1916, 
and so far as any value could be predicatd on Buck- 
man’s services, Rauer was entitled to that value, 
not the trustee, since the service was all done sub- 
sequent. to Buckman’s bankruptey. I am noi sat- 
isfied with my disposition of the matter, which is, 
of course, based solely on the fact that the evidence 
does not afford me an adequate guide to apportion 
part of this money to the account of Buckman’s 
services and part to the account of rental of equip- 
ment. I have concluded, therefore, to adopt a 
judicium rusticum and cut the charge in half on 
the assumption that Buckman’s services were worth 
an equal amount with the rental of the equipment. 

As regards the item of miscellaneous collections, 
page 21 of the report, I have yielded to objec- 
tions on behalf of Rauer to the extent of deducting 
$100.00 therefrom on the claim that of the $500.00 
order upon Bosworth turned over to Rauer, he col- 
lected only $400.00. The other charges seem to me 
proper. With respect to the Reeder & Foster item, 
the amended objections, page 21, states that the 
black book, page 31, by which must be meant the 
eash book page 31, ‘‘Shows this $407.20 to have 
been paid by the Sunset Construction Company 
to Cramer. Rauer received not one cent of it and 
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surely should not be charged with it. That trans- 
action was in July, 1915, and Mr. Rauer had noth- 
ing whatever to do with it.”’ This is a very mis- 
taken and reckless statement of the facts. Cash 
book #2, page 30 shows that on July 6th, the Sun- 
set Construction Company received from Foster 
& Vogt (which seems to have been another name 
for Reeder & [63] Foster) in full for June team 
hire, the sum of $907.20. Page 31 shows that on 
July 3 there was given to D. F. Cramer an order 
on Foster & Vogt for $500.00 and on July 6th, to 
J. J. Rauer a like order for $407.20. This was the 
bookkeeper’s crude method of indicating that Fos- 
ter & Vogt had paid their bill by signing two orders 
in the total sum of the amount of the bill. Rauer’s 
statement of account acknowledged the payment. 
It is idle for counsel to say that Rauer had nothing 
to do with this transaction. 

The foregoing represents all the modifications 
that have been made in the draft report. The fol- 
lowing is a tabulation of the amounts which have 
been charged against Rauer as assets of the Sunset 
Construction Company at the time of bankruptcy, 
collected by Rauer subsequent thereto, together with 
their dates, where suggested, and a reference to 
the pages of the draft report: 

Page 19: 
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1915. 
Pech ih i city warrant eee $ 495.00 
May 31 Check of Hyman .......... 750.00 
Be 24 ‘es 2 250.00 
es NS cs Das. 20.00 
Oe 29 " Ryder v4. eee 245.00 
20 ce HT iNitey erase. eeae 649.00 
Page 22: Miscellaneous collections .. 1,607.20 
Page 24: 
1916. 
Jan.—Rental of equipment on 
NS SStreet. joumsaee $1,312.50 
Less Sreparss ee 148.43 = 1,164.07 
Miscellaneous collections of rent- 
AIS) Sepia 3 See ee ee 2,461.13 
Page 31: 
1%, Wederal Construction Company 
Day HACK, Aenea een Gr one Dell) 
MNO CEN, «susie oe eee $13,023.19 


[64] 

The Trustee also objects that Rauer should be 
charged interest on these sums from the time they 
were received by him. The allowance of interest 
is in the discretion of a court of equity and it seems 
to me that where the liability is disputed and de- 
pendent, as here, on the issue of litigation to de- 
termine the fact of liability, the delay in payment 
should be considered the act of the law and inter- 
est should be allowed only from the date of the 
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assessment of the amount due in the Master’s re- 
port. We are now in a position to summarize. 

It has been determined that the amount owed to 
Rauer on February 19, 1915, was $26,246.22 ante 
page 42). If nothing had been paid on this ac- 
count he would be entitled to prove a claim for this 
amount. It has appeared in evidence, however, 
that in December, 1915, he credited $6000.00 in the 
extinguishing of the mortgage to Viola Clark as 
Rauer’s trustee, and on July, 1915, received from 
the Taylor Estate $1500.00 in satisfaction of a claim 
assigned to him by the Sunset Construction Com- 
pany more than four month prior to the bank- 
ruptcy. He was clearly entitled to retain these 
moneys, but the amount due as of February 19, 
1915, $26,246.22, has evidently been extinguished to 
that extent, leaving his provable claim in the sum 
of $18,746.22. Thus there is due to Rauer the last 
mentioned sum to be paid in due course of ad- 
ministration, and there is due from Rauer to the 
bankrupt estate the sum of $18,023.19, to be paid 
forthwith in full, to the Trustee. There is de- 
posited in court, however, the sum of $3701.60, the 
proceeds of sale of the chattel mortgage security 
and note held by Rauer. This note would con- 
stitute a preferred claim and the money impounded 
is payable to him. It seems to me that under these 
circumstances, account can [65] be taken of this 
fact in this report. If, therefore, we deduct from 
the two sums given above the sum of $8701.60, 
Rauer’s claim will be reduced by the amount of 
the security thus applied and at the same time the 
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funds now in court will be released for the general 
purposes of the estate, rather than paid to Rauer, 
and at the same time save him from paying in that 
much additional money. Deducting $3701.60 from 
the $18,746.22, we have $15,044.62 due to Rauer 
from the estate in bankruptcy, and deducting a like 
amount from $13,023.19, there is due from Rauer 
to the Trustee the sum of $9321.59, 

I accordingly conclude and report: 

1. That $3701.60 now deposited with this Court 
in the Matter of the Bankruptcy of Buckman should 
be declared due to J. J. Rauer, but that the same 
should be retained and payment made by credit 
on the amount hereinafter declared to be due to the 
Trustee from said J. J. Rauer. 

2. That there is now due and payable from 
J. J. Rauer to the plaintiff Trustee, after credit- 
ing said sum of $3701.60 now in Court, the sum of 
$9321.59, with interest from date of this report at 
the rate of seven (7%) per cent per annum. 

3. That there is due from the Trustee, plaintiff 
herein, to said J. J. Rauer, the sum of $15,044.62 
after erediting on said debt the above sum of 
$3701.60; that said claim should be allowed in the 
estate in bankruptcy of said A. E. Buckman as 
an approved claim in favor of said J. J. Rauer, to 
be paid in due course of administration. 

4. That plaintiff should have his costs. [66] 

Each party will be deemed to have objected to 
the changes made in this supplemental report. 

The foregoing draft report as modified by this 
supplemental report is hereby settled, signed and 
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filed as my final report herein, and the parties noti- 
fied by me this 12th day of December, 1921. 


H. M. WRIGHTSs 
Special Master. [67] 


LIST OF Eisai ts: 


Exhibit No. 1, Statement of account of J. J. Rauer. 
Exhibit No. 2, Statement in explanation of account. 
Exhibit No. 3, Amended and supplemental account. 
Exhibit—Black book of Sunset Construction Co. 
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Gray book of Sunset Construction Co. 

Cash book of Sunset Construction Co. 

Cash book of Sunset Construction Co. 

Voucher book of Sunset Construction Co. 

4 check books of Sunset Construction Co. 

Bundle of checks of Sunset Construction 
Co. and of J. J. Rauer. 

Certified copy decree Wehrle vs. McCoy. 

Letter of Pacific Gas & Electric Co. 

Bill #2371 to O. Heyman Bros. and 
copies Heyman’s ledger sheets. 

Copy note, etc., dated Nov. 11, 1911. 

Stipulation and various exhibits. 

Copy Federal Construction Co. ledger 
sheet. 

Copy Federal Construction Co. journal 
sheets. 

Assignment Rauer vs. Buckman. 

Receipt Rauer to Heyman June 8, 1915. 

Sand machine statement and copies of 
B. P. W. certificates. 

Rauer’s ledger sheets. 
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es Statement beginning May 20-21, 1915. 
pe Pay-rolls and various bills. . 
at Miscellaneous papers and checks. 


[Endorsed]: Filed Dec. 12, 1921. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[68] 
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In the Southern Division of the District Court of 
the United States in and for the Northern 
District of California, Second Division. 

No. 233—IN EQUITY. 
GEORGE J. HATFIELD, Substituted for R. 
CORDS, Jr. as Trustee of the Estate of 
A. E. BUCKMAN, Bankrupt, | 
EVEL TEL Ag. 
VS. ; 
A. E. BUCKMAN, J. J. RAUER, WM. H. 
CHAPMAN, FILMORE BUCKMAN, 
SUNSET CONSTRUCTION COMPANY, 


a Corporation, et al., 
Defendants. 
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Mr. J. J. Rauer has submitted to us for examina- 
tion the copy of the Master’s report on accounting 
in the above-entitled matter, and also Mr. Rauer’s 
own explanation of his account and a copy of said 
account, and his criticism of the conclusions reached 
in the Master’s report on accounting. We have 
carefully gone over these documents, and submit the 
following brief conclusions without having made 
an examination of the records or books of account 
of either Mr. J. J. Rauer or the Sunset Construc- 
tion Company. 

As to ascertaining the balance owing by the Sun- 
set Construction Company to Mr. Rauer on Feb- 
ruary 19, 1915, by taking as a basis the amount 
of a balance stated by Mr. Rauer as being the bal- 
ance due him March 15, 1915, it is our conclusion 
that the deductions [69] and additions made to 
this balance according to the Master’s report should 
be reversed. Assuming the total paid to and re- 
ceived from Mr. Rauer in the period from Febru- 
ary 19, 1915 to March 15, 1915, as stated in the re- 
port, and the balance as of March 15, 1915, as stated, 
we would arrive at the balance as of February 19, 
1915, as follows: 

Balance due J. J. Rauer March 15, 1915, $28,874.82 
Add payments to Mr, Rauer from Febru- 
iva 195 to Merch Wo, 1915, ...... 3,212.45 
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Deduct receipts from Mr. Rauer from 
February 19, 1915, to March 15, 1915, 1,025.00 


Balance due J. J. Rauer, February 19, 
A919, . osu Wee $31,062.27 


By taking the balance owing to Mr. Rauer thus 
arrived at as the balance on February 19, 1915, and 
credited Mr. Rauer with all money received from 
him between February 19 and March 15, namely, 
$1,025.00, and charging him with all moneys paid 
to him between February 19 and March 15, namely, 
$3,212.45, it will be seen that the balance of $28,- 
874.82 would be the balance due Mr. Rauer on 
March 15, 1915. 

We have examined a statement submitted by Mr. 
Rauer which, we understand, shows the transactions 
with the Sunset Construction Company as recorded 
upon his books. This statement shows a balance 
on the account to February 19, 1915, of $38,407.95, 
due Mr. Rauer. 

As to the items of $1500.00 referred to on line 
19, page 10, of the Master’s report, and $6,000.00 
referred to on line 23, page 10, of the same report, 
these amounts appear to have been credited the 
Sunset Construction Company account, according 
to the statement submitted to us, and it would there- 
fore appear that the deduction of $7,500.00 made’ 
by the Master, as shown on lines I to 8, page 12, 
of the report referred to, is a duplication of these 
credits. [70] Although the dates and amounts 
of these credits as shown by the statement are July 
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20, 1915, $1,500.00, and December 7, 1915, $6,000.00, 
the credits are applied against the balance of the 
1911 account, which balance was not carried for- 
ward. If this balance had been earried forward 
into the subsequent accounts, these credits should 
have been allowed therein, but it not having been 
done, the credits would not appear as again appli- 
cable to accounts after 1911, the balance in favor 
of Mr. Rauer on this date being wiped out by these 
credits. 

In as much as we have made no examination of 
the books, we cannot give an opinion as to the cor- 
rectness of any of the balances or items referred to, 
but from the data submitted the discrepancies as 
noted above appear clear to us. 

As to the question of grading bills and paving 
bills collected by Mr, Rauer, we have not had the 
opportunity to examine the books and can express 
no opinion as to the propriety of these charges. 

The question as to whether or not Mr. Rauer 
is entitled to rentals on his patent rights, or is to 
be charged rentals for the equipment, and whether 
or not he is entitled to deduct betterments, repairs, 
and expenses, is not so much an accounting question 
as one of law. By examination of the books and 
records, the correct amounts could probably be as- 
certained or verified. 

The Master’s report in connection with the Fed- 
eral Construction Company job, lines 23 to 25, page 
30, shows several items charged Mr. Rauer which 
are indicated as being received by the Sunset Con- 
struction Company from the Federal Construction 
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Company, as shown by the transcript of the Federal 
Construction Company’s ledger, as indicated. These 
items are: 

Nov. 20, 1915, cash to Sunset Construction 


Company . <2. aes. ee ee $150.00 
Nov. 30, 1915, cash to Sunset Construction 

Company © 2445.2. 200.00 
Dee. 22, 1915, cash to Sunset Construction 

Company iene 250.00 
Jan. 22, 1916, cash to Sunset Construction 

Coma ain ieee eee nee ae 300.00 
[71] 


Also, on page 31, line 26, an amount of $2,212.78 
for checks paid to Buckman is by the Master’s re- 
port charged to Mr. Rauer. 

Respectfully submitted, 
HASKINS & SELLS. [72] 


In the Southern Division of the District Court of 
the United States in and for the Northern Dis- 
trict of California, Second Division. 


No. 233—IN EQUITY. 


GEORGE J. HATFIELD, Substituted for R. 
CORDS, Jr., as Trustee of the Estate of A. E. 
BUCKMAN, Bankrupt, 

eam it, 
VS. 


A. EK. BUCKMAN, J. J. RAUER, WM. H. CHAP- 
MAN, FILLMORE BUCKMAN, SUNSET 
CONSTRUCTION COMPANY, a Corpora- 
tion, et al., 

Defendants. 
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Observations upon Master’s Report. [73] 
EXPLANATION OF THE ACCOUNT OF J. J. 
RAUER, AND THE ITEMS ENTERING 
INTO THE BALANCES SHOWN THERE- 
IN. 
Page 1. This shows the account balanced as of 
Wee, 9, 1911, at $19,629.16. 
To arrive at this balance, credits are given to Sun- 
set Construction Co. of the following items: 


Jane 2, 1oi2) Moreage.. 22.2... $6,734.16 
July 20, 1915, Taylor Hstate..... 1,500.00 
IDe@e, 7, WSS, A © ome ae, ee 6,000:. 00 


It will be noticed that the last two items (aggre- 
gating $7500) were not entered until afterwards. 
The explanation of this is that the account was origi- 
nally balanced by the note for $15,000 to secure 
the payment of which the property was transferred 
to Clark. This property was carried as security 
for some time for the balance on this note which had 
been reduced by the payment of $6,734.16, on Jan- 
uary 25, 1912, to about $8000.00. Finally, on De- 
cember 7, 1916, the matter of its continuing as Se- 
curity was determined by crediting against the bal- 
ance owing on the $15,000 note, the $6,000 and the 
$1500.00, and wiping out that obligation entirely. 

That this account was so balanced by the $15,000 
note, upon which the balance of about $8000 was 
secured by the real estate mortgage and that the 
$8000 balance did not enter into the subsequent ac- 
counts or balances, and was kept entirely separate, 
and was subsequently paid and balanced by giving 
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credits for the balance of the mortgage of $1500 
and $6000 ig conclusively shown by accounts and 
statements and balances that follow; 

It will be seen that the balance on Dec. 9, 1911, 
is not carried over to the next account as $8000 or 
$7500, the balance then unpaid on the $15,000 note, 
but no debit balance at all is carried over; the bal- 
ance carried over being a credit balance instead of 
$46.66, that Rauer owed the company. And there- 
fore when this debt is afterwards fully satisfied by 
the credits of $1500.00 and $6000.00 for the mort- 
gaged property, these credits can apply to this ac- 
count alone and not to any subsequent accounts or 
balances. 

The next account, Jan, 9, 1912, starts with a bal- 
ance [74] against Rauer of $46.66. If the bal- 
ance on the note had been taken into consideration 
and carried forward, this balance would have been 
over $7000 in Rauer’s favor. 

The account beginning Jan. 9, 1912, and ending 
February, 1912, which account is balanced by the 
Sunset Construction Co. owing to J. J. Rauer 
$765.84, does not take the balance on the $15,000 
note into consideration either. | 

Page. 2. The balance carried over from page 1, 
is here shown as $765.84, and as we have stated, if the 
$8000.00 balance on the $15,000.00 note had been 
taken into consideration the balance in Mr, Rauer’s 
favor to start out on this account would have been 
$8,765.84; and this account on page 2 is balanced 
by showing an indebtedness to Mr. Rauer thereon, 
as of November 24, 1912, of $8,125.00. 
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As will be seen from this account, the $8000.00 
balance on the $15,000.00 note has not been taken 
into consideration therein whatsoever; that this 
$8000.00 balance is in existence is shown, however, 
in this account by the mention thereof on May 25th, 
showing the giving of a check for $661.74, ‘‘ Make 
balance 15 to 8.’’ This check, however, was not 
paid, and it is charged back as one of the un- 
paid checks on the other side of the balance. This 
balance of $8,000.00 is not there taken into account 
whatsoever. Had this balance of $8,000.00 on the 
$15,000.00 note been taken into account, the balance 
on November 24th, owing to Mr. Rauer would have 
been, instead of $8,125.00, $16,125.00. [75] 

Page 3. Page 3 shows, at the beginning, a state- 
ment of the balance on the $15,000 note as $8,000, 
but this balance, as the account shows, is not taken 
into consideration in the account itself, which on 
February 8th is balanced to show an indebtedness 
of $12,500 owing to J. J. Rauer. If this balance on 
page 3 stated as of Feb. 14, 1913, had taken into 
consideration the $8000.00 balance on the $15,000 
note, it would be $20,500, instead of $12,500. 

Page 4. Here the balance of $12,500 is carried 
forward and again stated.as of Jan. 1, 1914, as being 
$12,500. And the same is true that if the $8,000 
had been taken into consideration, this balance 
would have been $20,500. 

This balance of $20,500 agrees materially with the 
statement that appears in the Sunset books as of 
Dec, 12, 1913, pages 4 and 5, as follows: 
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‘‘Balance due J. J. Rauer to this date, $20,- 
000. All other money due J. J. Rauer covered 
by ck. and orders.”’ , 

The last account on page 4, shows a balance as of 
Feb. 16, 1915 (just previous to the insolvency) in 
favor of J. J. Rauer of $33,084.95. This balance, 
as the account plainly shows, and is verified by the 
quotation from the Sunsct books above given, did 
not take into account the $8,000 balance owing on 
the $15,000 note, and if this had been taken into 
consideration the balance instead of being $33,084.95 
on that date, would have been $41,084.95. 

Page 5. Here it is shown that the balance of 
$33,084.95 stated on page 4 should be still further 
increased by certain unpaid checks issued to Rauer 
between May 22, 1918, and Feb. 8, 1915, which had 
been omitted from the previous statements, and 
which total $4,652.70. This added to the $33,- 
084.95, makes the balance owing Rauer on Leb. 
19, 1915, $37,737.65, and nowhere in those [76] 
balances has the $8,000 owing on the $15,000 note 
been added in; if this were added in, the actual bal- 
ance then owing to Rauer would have been $45,- 
737.65. And only if the balance had been so figured 
(including this $8,000) would it have been proper 
to deduct the allowance made for the mortgage 
equity therefrom. 

It will also be noticed that at the date of the end- 
ing of the first account (December 9, 1911) (page 1), 
the first Sunset Construction Company came to an 
end, and in order to balance its account gave the note 
for $15,000, made the mortgage on the Clark lots 
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for $9,000.00, paid a part of this $9,000 on the 
$15,000 note and reduced it to about $8,000, and 
provided that the conveyance of those lots to Clark 
shall stand as security for the payment of the $8,000 
balance on the $15,000 note. This is the reason why 
the $8,000 balance never subsequently figured in 
Mr, Rauer’s accounts, and therefore when this 
$8,000 balance of the $15,000 note is wiped out by 
the credit for the equity of the mortgage, this credit 
of $1500 and $6,000 should not be deducted from 
the subsequent accounts. That this is so, is fully 
admitted in plaintiff’s opening brief, pages 1 and 
2, and there can be no escape from the correctness 
of this conclusion. 

The Master, however, has entirely disregarded 
the statements made and the balance as shown by 
Mr. Rauer’s accounts as submitted, and has taken 
instead a figure hastily cast by Mr. Rauer as the 
balance as of March 15, 1915, of what? Of the 
moneys secured by the chattel mortgage; and which 


' Mr. Rauer so hastily made from his books late in 


1916, and for a purpose not of stating the actual or 
full account, but for the purpose of laying the foun- 
dation for his rights to ask for the foreclosure of a 
chattel mortgage. 

And right here it must be remembered that when 
Mr. Rauer so hastily cast his balance from his ac- 
counts he did so from the accounts above referred 
to, which did not take into consideration the $8,000 
balance on the $15,000 note given at the closing of 
the accounts of the first Sunset corporation; and 
consequently there is no rhyme or reason that from 
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this $28,874.82 so hastily stated [77] as the bal- 
ance, there should be deducted the credit given for 
the equity of the mortgage given to secure this 
$8,000.00 balance, which never entered into these 
accounts. 

When this petition stating the balance at $28,- 
874.82 was sworn to (Nov. 18, 1916), the $8,000 bal- 
ance on the $15,000 note had been settled by allow- 
ing the $7,500 in full for the equity of the mortgage 
securing it, and had been so credited in the separate 
account balancing the $15,000 note and the account 
of the first corporation. 

It must also be borne in mind that in this very 
petition (which the Master attempts to make the 
starting point for this accounting) this $28,874.82 
is described as ‘‘all secured by chattel mortgage’’ 
thus showing in itself that it excludes the $8,000 
balance of the old account, which was secured by the 
real estate mortgage given to Clark. Therefore 
again we see that the credit given for this equity 
of the real estate mortgage in settlement of the 
$8,000 cannot be deducted from the $28,874.82. 

If the Master takes this statement for one pur- 
pose, viz., that of stating the balance, he must give 
due effect to all the statements therein contained 
explaining what this balance is. 

This real estate mortgage account of the first Sun- 
set Company was finally wound up late in 1915, 
and the credit of $1500 and $6,000 properly given 
only in this account; and the petition stating this 
balance of $28,874.82 was not filed for a year after- 
wards, and for every logical reason this balance did 
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not take into account this credit on the real estate 
mortgage. 

Of course, the second Sunset Company had been 
given by Mr. Rauer the right to redeem from this 
real estate mortgage upon the condition that they 
would, during the time it had this right, pay the 
interest upon the $8,000 balance, and it did pay 
the interest until the final agreement was made in 
December, 1915, that Mr. Rauer should take the 
property for his balance of $8,000.00; and the only 
thing concerning the $8,000 balance that ever figured 
in the [78] subsequent accounts was the interest 
paid thereon, and one check for $661.74, which was 
given on May 25, 1912, to make the balance an equal 
$8,000.00, and the accounts will show that this check 
Was never paid, and was simply charged back. | 

Again, in the amended and supplemental account 
of Mr. Rauer, the latest item is dated in December, 
1916, and the account was actually not filed until 
long after that (Oct. 29, 1917); and it was only 
when Mr. Rauer was casting this account that he 
discovered he had omitted from the previous state- 
ments the unpaid checks dated previous to February 
19, 1915, which appear on page 5 of this account, 
and which total $4,652.70. 

ft must therefore be clear that when Mr. Rauer 
hastily stated a balance for the purpose of the peti- 
tion for foreclosure of the chattel mortgage (Nov. 
13, 1916) that these checks, totaling $4,652.70 were 
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not included in the balance there so hastily stated 
NUM eon oa hw + ative ee $28,874.82 
and that to get the true balance the total 
of these checks should be added thereto, 
1 are Ge I es oo 0 4,652.70 


making even the balance so hastily cast a 

Neil] OFS jeemacetac iene oe eee ee are ee ae $33,527 .52 
and this exclusive of the $8,000 balance secured by 
the real estate mortgage. 

As stated before, Mr. Rauer claims a balance 
owing him from the Sunset Construction Co. on 
February 19, 1915 (and which does not take into 
account the $8,000 balance secured by the real estate 
mortgage) to have been $37,734.65, and his accounts 
clearly show that this is the case. The Master has 
seen fit to start with a balance hastily cast for an 
entirely different purpose, and where the exact 
amount owing was not the question, but the only 
question was, was there a sufficient amount owing 
to warrant Mr. Rauer’s request; and this was so 
hastily cast at $28,874.82 as the balance as of March 
ifs), 8 [pa] 

This can in no way be taken ag an admission by 
Mr. Rauer, and we think the purpose of this account- 
ing is not to grab at some outstanding figure, the 
coming into being of which was for a purpose en- 
tirely different than an accounting, but that the 
purpose of this proceeding is to go into the actual 
accounting, and see whether this, or any other bal- 
ance given, is correct. | 
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Mr. Rauer cannot understand either why the bal- 
ance between him and the Sunset Construction Co. 
should be restricted to the date of February 19, 
1915, when hig dealings with this company extended 
until its end in 1917, and when the Sunset Construc- 
tion Company was never adjudged a bankrupt, and 
was at all times a separate entity from A. KE. Buck- 
man, and the creditors of the Sunset Construction 
Company had never in the Buckman proceedings, or 
any other proceedings, been notified to file their 
claims, or any action whatever in the shape of a 
bankruptcy proceeding taken against the Sunset 
Company, and Mr. Rauer and other creditors, were 
dealing with the Sunset Co. in utter ignorance that 
it could be affected in the slightest way by the Buck- 
man proceedings, and even the trustee of Buckman, 
when he instituted these proceedings, only asked 
that he be adjudged, as the successor of Buckman, 
to be the owner of the stock of the Sunset Construc- 
tion Co. Certainly this does not give the trustee 
any right to cut Mr. Rauer off at any particular arbi- 
trary date with the Sunset Construction Co. and 
does not give the trustee the right to invalidate 
any of the acts of the Sunset Construction Com- 
pany, which was a duly organized and functioning 
corporation. 

It must also be remembered that every one of the 
contracts in which My. Rauer has been concerned 
was a contract made by the Sunset Construction Com- 
pany, and not by Mr. Buckman, and the insolvency 
of a stockholder, whether he is the owner of one 
or practically all the stock of the corporation, cannot 
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directly affect the status of the corporation; and 
these contracts of the Sunset Construction Company 
cannot thereby become ipso facto the sole property 
of the stockholder. [80] 

It is true the order making this reference to the 
“Master for the accounting, does use some loose terms 
that standing by themselves, might be construed as 
holding that the property and contracts of the Sun- 
set Construction Company became ipso facto the 
property of the trustee, but this cannot be its effect, 
for the foundation of this order, the petition or 
complaint of the trustee, does not ask any relief 
except to have it declared that the stock of the cor- 
poration is the property of the trustee as the suc- 
cessor of Buckman. Neither could this conclusion 
have been arrived at from the facts set up in the 
petition or bill; and besides to give it that interpre- 
tation would be nullifying the Insolvency Act, and 
this the Court could not do. 

The only right which the creditors of Buckman 
individually can possibly have to the property or 
assets of the Sunset Construction Co. if Buckman 
had owned all the stock, would be the property that 
would remain after the Sunset Construction Com- 
pany creditors had been fully satisfied; and not only 
its creditors up to February 19, 1915, but its cred- 
itors clear to the end of operations; and Mr. Rauer 
should be permitted not only to have all the prop- 
erty of the Sunset Construction Company applied 
to his debts and the debts of its other creditors up 
to February 19, 1915, but also to the end of their 
dealings. 
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In view of the foregoing position, of course, the 
Master’s finding and report and the discussion 
thereon which follows, would be academic. 

But even assuming that our position as just stated 
is not the correct one, and that the position that the 
Master has taken, viz.: that the contracts, instead 
of being the contracts of the Sunset Co., are the con- 
tracts of Buckman, and that they must all end so 
far as this matter is concerned as of February 19, 
1915, there are certain matters in the Master’s re- 
port even inconsistent with this position, which we 
shall now take the liberty to point out. 

For instance: [81] 

Referring to pages 7 and 8 of the Master’s 
report: 

The deductions there made from the $28,874.82, 
taken by him as the balance on March 15, 1915, are 
presumably made for the purpose of arriving at the 
balance that was on February 19, 1915: 

The item on line 21, of money ‘‘Paid, 

J. J. Rauer to D. F. Cramer for stock hire 
“JUL SUC ASU CES $200.00 

And the similar item on line 28 of...... 704.96 
cannot be deducted for this purpose, unless at the 
Same time the credits therefor are given to Rauer 
on the other side of the account. These items 
appear to be money paid to Rauer for the purpose 
of paying it to Cramer for the purpose of paying 
for stock hire in advance. On the other side of the 
account Rauer is given no credit for these payments 
of these very sums to Cramer. Rauer did not get 
this money for himself, but he was simply the agent 
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to pay it out to somebody else. Assuming for the 
sake of argument that the balance owing to Rauer 
on February 19th was $30,000, and on March 1st, 
Rauer was given $30,000 by the Company to pay a 
debt of the Company to Cramer, and Rauer paid 
this $30,000 to Cramer on March 10th. And on 
March 15th, Rauer makes a statement, which shows 
‘the $30,000 indebtedness previous to Feb. 19th, and 
also shows that the Company had given him $30,000 
on March Ist to pay to Cramer for team hire in 
advance, which he had done on March 10th; then, 
according to the Master’s arithmetic, the Company 
‘would have owed Rauer nothing on February 19th. 

As a matter of fact, the check (No. 8536) for 
$704.96 was never even paid by the Sunset Con- 
struction Company, and has been charged back by 
Mr. Rauer in his subsequent accounts on June 3, 
1915. The fact is that both these sums should be 
eredited on the other side of the account as money 
paid out by Mr. Rauer for the benefit of the Sunset 
Company. These two items alone would reduce the 
‘Master mcteemiciiams Dy) (meee ct ees ang $904.96 
[82] 

The item: ‘‘March 5th, ‘Paid J. J. Rauer $355.00’ 
shows on the black book, pages 14 and 15, to have 
been the repayment of two loans, evidently not even 
evidenced by checks, and was undoubtedly money 
given by Rauer to the Sunset Construction Co. out 
of hand to be repaid in a day or two, and was so 
repaid by two payments of $230.00 and $125.00. 
Rauer should be given credit for the money which 
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this repays, on the other side of the account, viz.: 


Mmewsiim Of .........2-5-- AO ae $355.00 
As to the item: ‘‘March 12th, Paid J. J. Rauer 
Girecks taken up and intemest.............. 865.00 


This should not enter into the deduction either, 
unless the checks taken up thereby and interest are 
also entered on the other side of the account, for 
these checks so taken wp were unpaid on February 
19th, and instead of the balance on February 19th, 
‘being less by that amount then, it would be greater 
by that amount then the balance on March 15th. 

But assuming the items, as stated by the Master 
on pages 7 and 8, state correctly all the credits and 
charges between Feb. 19, 1915, and March 15, 1915, 
which should be taken into consideration in figuring 
back from the balance stated on March 15th, to get 
the balance owing to Mr. Rauer on Feb. 19, 1914, 
then, we submit, the method of computation should 
be just the reverse of that employed by the Master, 
and to the balance stated as of March 15, 1915, 
2°. Sea 0 ee n,n $28,874.82 
There should be added the amounts paid 

to Mr, Rauer between February 19th 

VeGmaben Vat wites ss. 2.2... 5. os 3,212.40 


$32,087.27 
And there should be subtracted the 
amounts paid by My. Rauer between 
Heb, 19th and March 1dth, viz.:....... 1,025.00 
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Giving the balance owing Mr, Rauer on 

ebr 19, 1915, aS..... cae eee eee $31,062.27 
To prove this: 
Start with the balance owing Mr. Rauer 

Heb. 19, 191),-asiy eee $31,062.27 
Credit Mr. Rauer with all he loaned be- 

tween Feb. 19, and March loth........ 1,025.00 


$32,087.27 
Debit him with all that was paid to him 
between Feb. 19th and March 15th.... 3,212.45 


Gives the balance owing him March 15, 

NGO see Oe es ee eee eS $28,874.82 
Taking the balance so ascertained to be 

owing to Mr. Rauer on Feb, 19, 1915. . $31,062.27 
And adding thereto the sum of the checks 

and payments omitted from Mr. 

Rauer’s previous accounts, and which 

were made prior to Feb. 19, 1915, but 

as to which Mr. Rauer did not discover 

until long afterwards that they had not 

been entered in his books (see page 6 of 

aBISEAKCOUUOND). . : Ne ea 4,652.70 


Gives the balance owing Mr. Rauer Feb. 

ES OURS. ain tn Cre ee eee $35,714.97 

(Taking, of course, as a basis the balance so stated 
by Mr. Rauer for an entirely different purpose as 
of March 15, 1915.) [83] 

Page 12, lines 1 to 8 of the Master’s report, deals 
with the $7500 deduction, which we have fully 


eS ee ea”: -:st ( t,ttSt—CS = 
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covered in the opening paragraphs of this state- 
ment, and in the explanation of Mr. Rauer’s ac- 
count; where we have shown that these credits for 
the equity of the real estate mortgage do not belong 
to this account at all, but are a cancellation of the 
$8000 balance on the $15,000 note, owing by the first 
corporation in the final closing of that first corpo- 
ration’s account. 

We again call attention to the fact that in the 
plaintift’s opening brief, pages 1 and 2, he fully 
adopts the explanation we have given. He also 
does this throughout his other briefs. 

Pages 17 to 20 of the Master’s report concerns 
itself with the question of $8,040.60, on account of 
the Fourteenth Avenue contracts. It is stated in 
the Master’s report that part of this collection was 
on account of a grading job finished by the Sunset 
Construction Co. before February 19th, and part 
for a paving job entered into and finally finished 
long after February 19, 1915; that admittedly the 
money collected on the paving job should not be 
charged against Mr. Rauer, because Rauer did 
this himself, but that the money collected on the 
grading job belonged to the Sunset Construction 
Co. and became an asset of Buckman, and should 
be accounted for by Mr. Rauer. Mr. Rauer takes 
the position that the grading job was his by virtue 
of assignment from the Sunset Construction Com- 
pany, and that he has the right to credit the collec- 
tions he has made on either or both against any 
claims he has against the Sunset Construction Co. 
clear to the end of his dealings. 
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This grading job was completely finished before 
February 19th; it was entered into by the Sunset 
Construction Co., and the contract assigned to 
Rauer, many months previous to four months be- 
fore the Buckman insolvency; that the collections 
were made by Rauer in pursuance to that assign- 
ment—and they are all his property to be [84] 
applied on his account as he sees fit. 

And even if the Master’s position be correct that 
the Buckman insolvency tpso facto threw the cor- 
poration also into insolvency, then Rauer would 
have his claim against the insolvent estate for every- 
thing that was owing him on Feb. 19th, and if he 
subsequently credited moneys that belonged to him 
against his balance, he would be permitted to cor- 
rect this mistake. 

But if for the sake of argument the position taken 
by the Master be taken as correct, then for the 
purpose of ascertaining the collections made by 
Rauer on the grading job, we suggest that the books 
of the companies concerned, and the grade sheets 
issued, and the estimates therein shown, and which 
are in evidence here, cleary indicate the amount 
estimated as the cost of the grading, and the amount 
estimated as the cost of the paving, and we see no 
reason why the arbitrary position should be taken 
of charging Mr. Rauer with every collection for 
which he delivered up a check dated prior to Feb- 
ruary 19th, when it positively appears that Mr. 
Rauer did not know and had no conception of the 
contention that is now being made that the Sunset 
Construction Co. was affected by the insolvency of 
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Buckman, and that he could not deal with the 
Sunset Construction Co. as a separate entity. 

But taking up these items separately: 

Lines 25 to 29, page 18, concern the item of 
$990.00 collected by Mr. Rauer on February 10, 
1915, from the city. It does not appear from the 
Master’s report that this was for grading, but it 
is stated that at the same time two checks for the 
same amount which had been previously given to 
Mr. Rauer were surrendered to the Sunset Con- 
struction Co. by him and cancelled. The complaint 
is that the $990 does not appear in the balance of 
February 19, 1915, nine days afterwards. May we 
ask why it should? If this $990.00 appeared then 
the checks taken up thereby should also appear on 
the other side of the account and they would bal- 
ance each other. Certainly the checks [85] paid 
on EKebruary 10, 1915, would not appear in the 
balance of February 19,1915. This $990 should not 
be charged to Mr. Rauer. 

Items lines 12 to 19, page 19: Of this $1,500 which 
is here charged against Mr. Rauer, H. Graham 
received $500.00 on an order from the Sunset Con- 
struction Co., as part of a total order and sum 
paid him of $1,179.08. (See Hyman Bros. account 
in the Sunset Construction books.) Surely the 
money paid to and received by H. Graham on an 
order from the Sunset Construction Co. cannot be 
charged against Mr. Rauer, who had absolutely 
nothing to do with it whatsoever. 

Again: 
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According to this Hyman account in the Sunset 
Construction books there was paid to Buckman 
himself on account of the 14th Avenue work, by 
Hyman, in several installments, a total of $788.00 
on account of the grading contract. The amount 
of this grading charge against Hyman can be read- 
ily ascertained from the books above referred to, 
and the arbitrary finding that voucher No, 2239 
to Hyman for $1,419.00 is the grading charge, is 
not sustained by any evidence whatsoever, nor is 
the fact that a bill was issued to Hyman for 
$1,419.00 any proof that the full amount of this 
was paid. The Hyman account shows that $788.00 
of the grading bill was paid to Buckman himself; 
and the account does not show that any grading 
charge was ever paid to My. Rauer. The books 
show the receipt by Mr Rauer of only two checks 
from Hyman, viz.: $250.00 and $750.00, but this 
was distinctly on the paving contract, which had 
been entered into after the insolvency and per- 
formed by Mr. Rauer. Therefore none of this 
$1,500 and interest charged against Mr. Rauer 
should be so charged against him. 

Line 22, page 19, states check of Meyer for $3,- 
148.04 was turned over to Mr. Rauer on May 25, 
1915, and he is charged therewith. The facts with 
reference to this are the following: — 

Two checks were given to Mr. Moran, one by H. 
Meyer) [So] forges ee: $1,398.04 
and the other one from 8. Meyer for .... 1,750.00 


$3 148.04 
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This was in payment for grading, sewering, curb- 
ing and paving of 175 feet and 180.5 feet front at 
$10.00 per running foot, under private contract 
to EK. Moran, and which Mr. Moran split into three 
parts, performing the sewering himself, assigning 
the grading to the Sunset Construction Co., and as- 
signing the paving contract to Mr. Rauer, all after 
the insolvency of Buckman. 

The paving was charged for at 26¢ per square 
foot. 355.5 ft. m length by 20 ft. im width, would 
make 7,110 sq. ft., which @ 26¢ per sq. ft. would 


Pr rene. OMe oP hg ea $1,848.60 
and 355.5 ft. curbing at $1.35 per ft. would 

ee ee ee ort ee nea neta e 4s 479.92 
This would make a total for curbing and 

Mee MNO Otek a. Pics peewee ve ed $2 328.52 


This Buckman of the Sunset Construction Co. 
never had anything to do with, and therefore the 
present account cannot be concerned therewith. 


The full amount of the checks was ...... 3,148.04 
The amount Mr. Rauer was entitled to for 

vine ameeCUT DINO WAS ......0.--.-. 2,328.52 
fitie difference is the sum of ............ 819.52 


If the theory of the Master be correct that Mr. 
Rauer is to be charged for any of his collections 
which could possibly be considered as coming from 
the grading contract, the only sum that he could 
be so charged with on these Meyer checks is $819.52. 

But the facts concerning the Fourteenth Avenue 
contracts and collections show that the persons from 
whom Myr. Rauer’s paving bills were to be collected 
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were to quite an extent identical with those from 
whom the Sunset’s grading bills were collectible, 
and that Mr. Buckman in collecting the grading 
bills was not over particular about confining him- 
self to those, but also collected from some of these 
parties amounts owing to Mr. Rauer for the curb- 
ing and paving bills, and that because thereof Mr. 
Rauer collected the whole bill from Messrs. Meyer, 
so as to balance this against the collections on the 
paving bills made by Buckman for the Sunset from 
some of the others. 

The following is Mr. Rauer’s account for that 
job showing the charges for curbing and paving, 
and the amounts actually collected by or for him, 
and showing that, taking into account the extra 
$819.52 collected from Messrs. Meyer, Mr. Rauer 
is still a loser on the Fourteenth Avenue collections 
of $40.20, viz.: [87] | 


Charge for 
Curbing and 
Paving 
"W) Clb dares Ass (an $ 166.25 
Bauder eee Soe 319.20 
TR Caae tae ce ee aes «Lk arcane B22 
Balsbiti aero. case oo. 366.51 
Maloney 2.322 cea Boa) 
AGH RR Po olny Soe 207.80 
Jordan (4 4.5 sae eee 157.50 
Lath Popeye...) Serene. 198.75 
Gardius® .....-4 ae 215.93 
Solari 2.20.0... . eee 198.75 


Getz & Sons (ee a.. 1,043.36 
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ly 1d. cle) ae 210.00) 
PS ATIT) we ee 41,969.00) 
UC 40.00 
Henry Meyer) 
S. Meyer per , * 2,328.92 
er kussell ......,..... 196.00 
_ CG re 336.00 
GMOS eee 198.75 
eee 3) 
8,753.93 
LOSS to Mr. Rauer ..... 40.20 
Amt. Ree’d by Difference Difference 
Mr. Rauer or Collected Collected 
Others by Sunset by Rauer 
$ 137.50 S28. 10 
306.70 12.50 
BU eA 
366.51 
250.00 | 69.20 
167.50 40.30 
83.65 73.85 
145.00 53.75 
160.00 59.93 
148.81 49.94 
1,043.36 


1,179.00 Graham 
1,000.00 Rauer 
40.00 
3,148.04 819.52 
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195.00 1.00 
30.25 305.75 
30.00 168.75 

8,753.53 859.72 


Lines 8-11, p. 19, the Master charges check from 
Webb (May 20, 1915, for $137.50) to Rauer. The 
facts concerning that are these: 

Webb’s grading bill was $125.00; this Buckman 
himself collected for the Sunset on Feb. 3, 1915 
(See Sunset book 2, also book 1, p. 338). Webb’s 
paving bill was $166.25, and on May 22, 1915, Rauer 
collected thereon $137.50. 

The fact about the Dufau check of $20.00 is that 
it was in part payment of a $40.00 job assigned 
long before the insolvency, [88] and performed 
on a lot on 15th Avenue, and is not connected with 
the Fourteenth Avenue contract. 

The facts about the Rider check (Master’s report, 
p. 19, line 21) are these: Rider’s grading bill was 
$250.00, and for this he gave Buckman for the 
Sunset a note; Rauer’s paving bill was $319.20, and 
on this Rauer collected the $306.70 check which the 
Master now says should be charged against him. 
(See Sunset books.) 

Lines 5 to 11, page 20. Here the Master charges 
Mr. Rauer with $400 and $800 out of the following 
payments, viz.: $1,043.36 and $521.38 from Getz, 
$83.75 from Jordan and $160.00 from Gardizer, 
simply because Mr, Rauer delivered up two checks 
dated prior to Feb. 19th, on account of these pay- 
ments, one for $400 and one for $800. The Master 
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states that the Getz payments were all for paving— 
and this is the fact. This is also the fact as to the 
Jordan payment. This is also so with the Gardi- 
zey paynient, the full facts of which are these: | 

Gardizer’s grading bill was $149.00, and the curb- 
ing bill $28.00, and Buckman collected both these 
amounts for the Sunset, one on June 2, 1914, and 
the other on June 3, 1915; and he also collected on 
July 1, 1916, Rauer’s paving bill of $215.93, and 
only paid to Rauer the $160.00 thereof, which the 
Master now charges to Rauer. This looks lke 
rubbing it in. It is fortunate perhaps that Buck- 
man kept the rest of the $215.93, for if he hadn’t 
the trustee would certainly want to charge Rauer 
with that also. 

These checks were in no instance for grading | 
work, but in every instance only for paving con- 
tracted for and done after bankruptcy by Mr. Rauer, 
and are Mr. Rauer’s own property which cannot 
enter into the account in any way. (See Getz’s 
account in the Sunset Construction books,—also 
Jordan’s account, book 2, page 12, and book 2, page 
398, also Gardizer’s acount, which show that the 
amounts collected by or paid to Mr. Rauer were 
only for paving and curbing, and that the Sunset 
Construction Co. itself got all the payments for 
erading.) [89] 

To sum up the Fourteenth Avenue contract mat- 
gies 

Of the $7,323.00 charged to Mr. Rauer by the 
Master on account of these items, the only amounts 
which could possibly be chargeable against Myr. 
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Rauer on the theory that the grading bills collected 
by him were assets of Buckman, could be the fol- 
lowing, Viz.: 


March 11, 1915, collected from city...... $495.06 
May 25, 1915, Ditanveheck tor”) seer 20.00 
a/e Meyer checks ........ 819.51 

otal arene oe $1,234.57 


But this grading contract was assigned to Mr. 
Rauer months before the bankruptey of Buckman, 
and all collections thereunder absolutely belonged 
to Mr. Rauer to apply in accordance with the as- 
signment, which he did; they were his moneys for 
that purpose, and if he mistakenly credited some 
of these on checks dated prior to Feb. 19, 1915, then 
instead of charging them over again to him, he is en- 
titled to correct his mistake and charge that amount 
against his current account, which would leave the 
balance owing him on February 19th, just that 
much more. 

And this leads us to once more survey the posi- 
tion taken in the Master’s report that the date of 
Buckman’s bankruptey, February 19, 1915, is the 
time beyond which none of the dealings between 
Mr. Rauer and the Sunset Construction Co. can 
go, even though upon the dealings since that day 
the company owes Rauer a balance of $18,614.54 ; 
and that all the moneys which Mr. Rauer collected 
after that date upon contracts assigned to him at 
any time before that date (no matter how long) 
must be charged against his account previous to 
Feb. 19, 1915, even though Rauer had given the 
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Company the cash therefor presently, or credit upon 
his current account after Feb. 19, 1915, and that also 
ell moneys with which he took up any checks dated 
prior to Feb. 19, 1915, were to be charged against him 
in his transactions previous to Feb. 19, 1915, though 
they came from dealings entirely subsequent to 
and disassociated from the insolvency, and he had 
a right to apply them pon his accounts after Feb. 
19, 1915. In other words the trustee intends to 
get Rauer both coming and going; consistency 
bothers him not. Quoting [90] from the Mas- 
ter’s report (page 16, lines 17-25): 

‘‘As I have stated, that company continued 
doing business and its relations with Rauer 
continued exactly as if no bankruptcy of 
Buckman had _ occurred. Collections were 
made upon contracts completed before bank- 
ruptcy. Some of the money was either col- 
lected by or immediately turned over to Rauer. 
The moneys received were applied by him not 
only for current interest, but in cancellation of 
loans, and the application was indifferently 
made to loans prior to the bankruptcy date and 
to loans subsequent thereto.”’ 

The Master here fully recognizes the bona fides 
of Mr. Rauer’s position and dealings. Mr. Rauer 
in none of his transactions dealt with Buckman 
personally, but only dealt with the corporation, 
and considered no doubt that the only matter Buck- 
man’s insolvency could affect was the ownership of 
the Buckman stock. And in this he was legally 
correct. And if the trustee takes a different posi- 
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tion, he should at least take a consistent one, viz.: 
either, that the transactions ended Feb. 19, 1915, 
and all contracts of the Sunset then made became 
ipso ‘facto by Buckman’s insolvency the property 
of the trustee, and that likewise all claims then 
against the Sunset became ipso facto the debts of 
the bankrupt estate; in which event the collections 
made by Rauer on contracts entered into subsequent 
to that date are Rauer’s to be credited on the Sunset 
Construction Co’s current accounts, and not on those 
of the bankrupt estate; for such collections and the 
right to apply them on the Sunset’s accounts are 
Rauer’s property and not the trustee’s, and if Rauer 
applied some part thereof upon the debts owing him 
prior to Feb. 19, 1915, it must be recognized that 
he did so under a mistaken thought that he was 
applying them on the debts of the Sunset Con- 
struction Co., whereas he was thus in fact apply- 
ing them on the debts of the bankrupt’s estate or, 
the trustee must take the position that the debts pre- 
vious to Feb, 19, 1915, do not, by Buckman’s insol- 
vency, ipso facto become the debts of the insolvent 
estate, but continue the debts of the Sunset Con- 
struction Co., and in which case the assets of the 
Sunset Co. would likewise not become ipso facto 
the assets of the [91] insolvent estate, but would 
also continue the assets of the Sunset Co., and in 
which event the accounts cannot stop at Feb. 19, 
1915, but must be settled, both for debits and credits 
between the Sunset and Rauer, as of the end of 


their dealings. 
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Page 20, lines 1 to 4, the Master charges against 
My. Rauer four different items amounting to $1,- 
OH20. 

As the first item, ‘‘Academy of Science $300,” 
the facts are these: 

Mr. Rauer finished, in July 1915, the contract 
for the Academy of Sciences, on which it had held 
out $800.00. Ma. Rauer expended on this matter 
and paid on Aug. 5 and 9, 1915, so that he might 
be entitled to the $300.00, the following sums: 


Heyes OUM Megs c Ntete he een $298.60 
Stock ule... ..0.... 4 252.00 

otaleae <4. $550.60 
Amount received ....... 300.00 


LOSS to Mr. Rauer .. $250.60 
[92] 

Surely there is no reason for charging Mr, Rauer 
with this $300 when he actually lost on that contract 
$250.60. 

As to the item of Reeder & Foster, $407.20, the 
facts are these: 

The black book, page 31, shows this $407.20 to 
have been paid by the Sunset Construction Co. to 
Cramer; Rauer received not one cent of it, and 
surely should not be charged with it. That transac- 
tion was in July, 1915, and Mr. Rauer had nothing 
whatever to do with it. 

The Bosworth bill was $500, but all that Mr. 
Rauer ever collected on it was, on a compromise, 
$400. 
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The Iverson matter Mr. Rauer himself charges 
against his account in his statement, page 6. 

To recapitulate matters, p. 21, line 23, to p. 22, 
line 4: 

The only items which Mr. Rauer can possibly be 
charged with under the theory of the Master, are 
the following: 


Bosmonth 222 a eee $400.00 
Baroy) ee enna. 900.00 
$900.00 


‘instead of the $1,707.20 charged. 

Page 22, line 5, to page 24, line 30: 

The Taraval Street contract was a public contract 
awarded to Mr. Rauer, and he agreed with Sunset 
Construction Co. that for the use of the equipment, 
the profits of that contract would be credited on the 
balance owing to Mr. Rauer from the Sunset Con- 
struction Company. There were no profits on this 
job, but instead there was a loss of $804.33. 

The Trustee is forever blowing hot and cold. He 
failed to exercise the control over the Sunset Con- 
‘struction Co. which his ownership of the bulk of the 
stock entitled him to; but instead permitted the old 
officers thereof to conduct its affairs, which [93] 
‘they had a perfect right to do as far as everybody, 
and particularly third parties, were concerned, until 
their successors were properly elected or chosen. 
These officers make a contract with Rauer under 
which they were to receive the profit, if any, other- 
wise nothing. Rauer loses, and the Trustee comes 
in a year and a half afterwards and repudiates the 
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contract, and wants to charge Rauer rent for the 
equipment. But he is equally as late in making any 
move in the Federal Construction Co. job, and be- 
cause there is a profit, he concludes a year and a 
half afterwards, after all the risks have been run 
and the profits made, to,declare himself in on all the 
‘profits by, at that late day, repudiating the assign- 
ment to Rauer by the Sunset Construction Co. of 
the Federal Construction Co. contract. Is this jus- 
tice? Is this right? Is this in accordance with 
any principle of equity ever enunciated ? 

Such a situation only emphasizes the more the 
fallacy of the theory that the corporation wag tpso 
facto thrown into insolvency. The Bankruptcy Act 
provides for insolvency proceedings in the case of 
corporations directly; and no indirect act is tanta- 
mount thereto or can take the place thereof. 

But again accepting for the sake of argument the 
Master’s position, we will point out the inconsis- 
‘tencies in the Master’s findings even therewith: 

Previous to February 19, 1915, Sunset Construe- 
tion Co. was using 3 sand machines, for which 
Rauer was paying to Edward E. Ball et al. $100 
per month rental for the use of the patent. August 
15, 1916, Mr. Rauer bought this patent from Mr. 
Ball et al., and on the same day had an agreement 
with Buckman wherein the latter obtained an option 
to purchase the patent for these machines. But 
Buckman never consummated this option, so the 
matter of the 3 sand machines stands in this posi- 
tion: The Sunset Construction Co. was obligated 
for the rent of the patents at $100.00 per month, 
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payable to A. E. Ball et al. until Aug. 15, 1916, and 
thereafter to Mr. Rauer. This $100.00 per month 
is about 14 of the $375.00 fixed by the Master as the 
reasonable monthly rental of the whole equipment. 
[94] 

The Master holds that Mr. Rauer gave Buckman 
an option to purchase the equipment. This is a 
mistake. The option is in writing and is in evi- 
dence, and only relates to the patents of the sand 
machine. The full equipment was inventoried De- 
cember 5, 1916, by W. A. Clark, John Jardine and 
M. R. Mackall, at $4,934.60. 

The total rentals charged against Rauer are: 

For the time he used it on his 


CON ACL Ramerar eres ct ee $1,312.50 
For rentals collected from oth- 
Bec es eee 6 ens eee 2,461.13 
$3,773 .118 
Less 14 for rental of patent 
Tie MGs ore 5 auger 943.28 $2,829.85 
And taking from this the cost 
Ol Te aie Meee. s Aes sc. 2,066 . 68 
Leaves the net balance..... T1630 1G 


For, to put the equipment in 

shape so it could be used at 

all, Mr. Raner expended.... $2,066 .68 

The Master holds Mi. Rauer is not entitled to 
this because a mortgage can only store the property, 
—he is not entitled to use it or repair it. If the 
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Trustee is to get the rental, the benefit of its use, 
he must by every rule of logic, law, and reason pay 
or allow for the repairing of the property that per- 
mits it to be thus used. 

Furthermore, the repair of the property certainly 
preserved and enhanced its value; and when mort- 
gaged property is sold under foreclosure this added 
value insures a greater price, which greater price is 
credited on the obligations of the mortgagor. ‘The 
mortgagor is the person who gets the value of these 
repairs in either case; and he who receives the bene- 
fits should pay the price. 

Furthermore, the taking of possession by a mort- 
gagee under a mortgage clause which permits this, 
is not an adverse taking, but, instead, one directly 
in response to the contract; so are the subsequent 
foreclosure proceedings and sale—all arising out of 
the contractual relations of the parties, the same as 
a direct sale would have been. At no time was Mr. 
Rauer’s possession adverse, and certainly every 
principle of fair dealing would dictate that he be 
‘allowed for his repairs and betterments. These re- 
pairs and betterments amounted to $2,066.68. 

But the $2,461.13 rentals Mr. Rauer collected from 
others, he [95] collected under a contract made 
by him with the Sunset Construction Co., through 
its regularly constituted and functioning officials 
under the terms of which contract Rauer was to give 
the company credit on his current advances to the 
company; and this he did; and he had a right to 
give this credit against any current bills; and he 
should not now be again charged with it or be com- 
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pelled to give another credit against the balances 
outstanding on Feb. 19, 1915. This all happened 
after that date. None of these so-called rentals are 
chargeable against Mr. Rauer otherwise than he 
has already charged them in his accounts after Feb. 
LS) Beals 

‘Pages 25-31. .Federal Construction Co. contracts. 

These were contracts between the Federal Con- 
struction Co. and the Sunset Construction Co. The 
Sunset: Construction Co.’s part was in writing as- 
~ signed to Mr. Raner on January 25, 1915, by the 
Sunset Construction Co. through its regularly func- 
tioning officers. By the terms of this assignment 
Mr. Rauer was to carry through the contracts, ad- 
vance necessary moneys, and credit the Sunset Con- 
struction Company with the net profits, after the 
payment to Rauer of 114% a month on his advanees, 
which credits were to be made on its current account 
with him; the Sunset Construction Co, also agreeing 
to furnish the services of Buckman as superinten- 
dent, for which the Sunset would pay Buckman. 
‘Work under these contracts was not begun until 
‘March, 1915, and it was not completed until 16 
months thereafter; and never during any of this 
time did the Trustee assert his right as majority 
stockholder in the Sunset Construction Co. to change 
the officers of that corporation or take charge of its 
business. But he waited not only until the con- 
tracts were fully completed, but also the moneys 
collected by Mr. Rauer and the net profits thereof 
by him properly applied upon the current account. 
[96] 
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These contracts were assigned to Mr. Rauer be- 
fore Buckman filed his petition; and can it be seri- 
ously contended that in December, 1914, or January, 
1915, the officers of the Sunset Construction Co. 
were affected by a petition which Buckman might 
file in February, 1915, so that they or the corpora- 
tion could not function? The absurdity of the 
proposition supplies its refutation. 

The Sunset Construction Co. had a perfect right 
to make these contracts with the Federal in Decem- 
ber, 1914; it had a perfect right to assign them to 
Rauer in January, 1915, and Mr. Rauer has a per- 
fect right to enjoy the full fruits thereof in accor- 
dance with the terms of the assignment contract; 
and having accounted to the Sunset Construction 
Co. for the net profits by crediting the same on his 
eurrent account, he should not now be forced to 
either pay it over again by giving it to the Trustee, 
or to apply it over again by charging it against the 
account previous to February 19th. 

One of the elements of these contracts was the 
services of Buckman. The Trustee could not have 
compelled these—was not entitled to them—ex- 
cept as he could control the business of the Sunset 
Construction Co, through the agency of his owner- 
ship of the Buckman stock—and then only as the 
corporation, and in the fulfillment of its contracts. 

Again: In the performance of these contracts 
the Sunset Construction Co. was represented by 
Buckman, its manager, and Buckman himself col- 
lected $2,212.78 of the moneys payable thereunder 
in checks made out to the Sunset Construction Co. 
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by the Federal, and except as he used these moneys 
he received no pay for his services. 

But in accordance with the Master’s report these 
contracts belong to Buckman’s trustee, and Rauer 
must account to this Trustee for all the moneys 
Rauer collected. If they ipso facto and entirely be- 
longed to Buckman’s trustee, and not to the Sunset 
Construction Co., and Rauer’s rights to execute 
them had thereby terminated, and the Trustee could 
wait 114 years and then declare himself in, then it 
might follow that Rauer wrongfully holds the 
moneys that came into his hands; but would he also 
wrongfully hold the moneys in his hands that didn’t 
come into his hands? The Master so holds in his 
report, for he says, Rauer must also pay over [97]| 
the moneys that came into Buckman’s hands, that 
Buckman himself collected, and which were never 
‘paid over to Mr. Rauer. Mr. Rauer, according to 
this, must not only turn over that which rightfully 
‘belongs to him, but also that which he never got. 

Again, the total payments under these contracts, 
whether Rauer got them or the Sunset or Buckman 
got them, are charged against Rauer, and the only 
thing that is given back to him is the actual money 
and team hire Rauer himself advanced to pull these 
contracts through, some $7,395.97, and he is denied 
credit for a $350.00 payment to H. M. Anthony for 
making the collection for the Federal, and $300.00 
paid by Rauer for rent for premises where the plant 
was installed for this work, and he is denied his 
144%! per month interest on these advances 
which he was to receive therefor and for his time in 
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connection therewith under the terms of the assign- 
ment contract; and after all the risks have been run 
and all the work has been done, and all the moneys 
collected, the Trustee comes along and declares him- 
self in, a year and a half after the work was started, 
not only for the profits, but for the full receipts; 
and he is not satisfied with trying to collect them 
from the people who got them, but wants to get 
them all from Rauer, and besides allow Rauer noth- 
ing whatever for interest for his risk or his time or 
for the moneys he paid out for rent of premises for 
the plant that did the work or for services he was 
compelled to pay for to make the collections. 

All of which only emphasizes the fallacy of the 
Trustee’s position that the Sunset Construction 
Co.’s existence and functioning as a corporation, 
and its assignment to Rauer, on January 25, 1915, of 
its contracts of December, 1914, can be directly 
affected by Buckman’s insolvency on Feb. 19, 1915, 
and that the filing by Buckman of his individual 
petition in insolvency amounts to a filing of the cor- 
poration’s petition in insolvency simply because he 
happened to be the owner of most of its capital 
stock, 

All the moneys that Mr. Rauer received under 
these Federal Construction Co. contracts was $8,- 
409.80 on August 12, 1916, and he is entitled first to 
his interest out of this at 144% per month for 11 
mos. for the $2000 he advanced on January 15, 1915, 
melipch wouwkd be............-.c2ecececee. $330.00 
[98] and on the moneys he paid out for team hire 
($5190.45 bet. Jan, 15, 1915, and May 29, 1916, 16 
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mos., or an average of 8 mos.), and from May 29th 
to Aug. 12th (the date of payment) 214 mos. more, 


wen would almOUunt Loo -.0...e eee $817.42 
and for the rent he paid for place where 
plant was installed. eee $300 .00 
and for the money paid for collection of 
the. account 2.5 eee $350.00 
altomet hei else sucks eee icy ee erie eee ee $1797 . 42, 
The amount received by Mr. Rauer 
WAS eteinsty thee. 0 tere te $8,409 .80 
Taking from this the interest and 
? 


AINOUNES PO AIGROUlbee 00 eee 1,797.42 


would leave the net profit on the 
Federal Construction Co. 
AONE cen atlas, G's ue ee $6,612.38 

This net profit he was entitled 

to apply on the Sunset’s cur- 
rent account which he did. [99] 

It will be remembered that outside of the balance 
of $37,734.65 which the Sunset Construction Co. 
owed Mr. Rauer on February 19, 1915, it owes him 
for moneys advanced since that date another bal- 
ance of $18,614.54 after he has applied the full sums 
accountable for by him on the Taraval contract, the 
Fourteenth Avenue contract and the Federal Con- 
struction Co. contracts, in exact accordance with 
the assignment contracts made therefor between 
“Mr. Rauer and the Sunset Construction Co. And 
having so accounted for and applied the moneys 
coming from these various contracts, Mr. Rauer 
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should not be compelled to pay them over again by 
giving them to the Trustee or crediting them against 
the balance owing him on February 19, 19195. 

If My. Rauer be compelled to eredit over again 
the $2,461.13 rentals for equipment collected by 
him, this should be reduced by 14, that is to 
$1,845.85, because of the use of the patent rights on 
the sand machines, and the balance would be en- 
tirely wiped out by the $2,066.68 he paid in recon- 
struction and repairs. And surely Mr. Rauer 
should not be charged with a 314 months’ rental for 
the Taraval job for which he contracted with the 
Sunset Construction Co. previous to the insolvency 
to credit the Sunset with the profits, and there were 
none, but there was a loss instead. On this latter 
the Master has charged against Mr. MRauer 
$1,312.50, which is therefore not chargeable, al- 
though if it were 14 or $350.00 thereof would have to 
be deducted therefrom for the use of the sand ma- 
ehine patent rights. 

On the Fourteenth Avenue contract the Master 
charges $7,323.00 against Mr. Rauer, on the theory 
first, that the grading contract was performed be- 
fore Feb. 19, 1915, and therefore was an asset of the 
insolvent estate; and, second, that the way to ascer- 
tain what portions of Rauer’s collections was for 
erading was to figure the amount of checks dated 
prior to Feb. 19, 1915, that Rauer had delivered up 
on account of these collections on the whole con- 
tract which embraced besides the grading, the curb- 
ing and paving. We have shown that the actual 
amount the books and accounts show Rauer collected 
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on account of the grading does not exceed $1,234.57, 
and that that grading contract and the bills therefor 
had been assigned to Rauer many months before 
the Buckman insolvency, and therefore belonged to 
Rauer to be applied against the current account 
of the Sunset Co. and not against the debts [100] 
owing by the bankrupt estate (if the theory of the 
Trustee is correct that everything of the Sunset up 
to Feb. 19, 1915, «pso facto became a part of the in- 
solvent estate). And if Mr. Rauer mistakenly 
credited these collections, or collections made on his 
paving contracts or other contracts entered into 
after Feb. 19, 1915, against the balance owing him on 
Feb. 19, 1915 (which, if the Trustee is to be con- 
sistent with his contention, is the debt of the bank- 
rupt estate), then Rauer was simply mistakenly giv- 
ing his property to pay the debts the bankrupt es- 
tate owed to him. Perhaps the Trustee will now 
join us in our view that this demonstrates the ab- 
surdity of the contention that the corporation is 
ipso facto thrown into bankruptey, without a direct 
proceeding by Buckman filing his individual peti- 
tion. 

We have seen similarly that the miscellaneous 
items charged Mr. Rauer (pp. 21-22 Master’s re- 
port) in the sum of $1,707.20, could not amount to 
more than $900.00, and that this has been properly 
eredited by Mr. Rauer in accordance with his 
definite contracts with the Sunset Construction Co. 
long previous to the date of the insolvency of Buck- 
man. 
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As to what the real balance owing to Mr. Rauer by 
the Sunset Construction Co. was on February 19, 
1915, and that the $7500 credit for the mortgage 
equity wiped out the $8000 balance on the $15,000 
note, and should not again be charged against Mr. 
Rauer’s balance of February 19, 1915, we think has 
been shown to a demonstration in the opening pages 
of this analysis. 

The Sunset Construction No. 1 was duly incor- 
porated April 18, 1910. It failed to pay its license 
tax and lapsed Nov. 30, 1911. 

Thereupon the Sunset Construction Co. No. 2 
was duly incorporated Dec. 12, 1911, and imme- 
diately started to function, and continued to so func- 
tion until the end of Mr. Rauer’s dealings with it. 
There has been some claim that its stock certifi- 
cates were not in the regular form; but it has been 
repeatedly held by the Courts that a subscription to 
the stock makes a person a stockholder, and [101] 
that no certificates of stock need be issued to make 
the subscriber a stockholder, and that a subscription 
made in contemplation of the organization of a cor- 
poration may be enforced by the corporation after 
it is organized, and that this puts the corporation 
in the position of having stockholders the instant 
the copy of its Articles is filed by the Secretary of 
State. 

(See Clarke on California Corporations, pp. 34, 
30, and the many eases there cited.) 

And even where there is a question of due or- 
ganization (which there is not here) it has been 
held that it does not necessarily result in a partner- 
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ship or a joint stock company, but usually in a de 
facto corporation. 

Supra, pp. 64, 65, and cases cited. 
and on the same page: 

‘If the corporation claims in good faith to be 
legally incorporated and is doing business, it is 
sufficient. ’’ | 

‘‘A corporation de facto may legally do and 
perform every act and thing which the same 
entity could do or perform were it a de jure 
corporation. As to all the world except the 
paramount authority under which it acts and 
from which it receives its charter, it occupies 
the same position as though in all respects 
valid, and even against the state except im direct | 
proceedings to arrest its usurpation of power, | 
it is submitted its acts are to be treated as effi- 
cacious.”’ 

And again, supra, pp. 68, 69, and cases cited: > 

‘“‘What is a corporation de facto? It exists 
when a number of persons have organized and 
acted as a corporation; have put on the habili- 
ments of a corporation; have assumed the form 
and features of a corporation; have conducted 
their affairs to some extent, at least, by the 
methods and through the officers usually em- 
ployed by corporations; have assumed the ap- 
pearance, at least, of the counterfeit present- 
ment of a legal corporate body. Quo warranto 
is the proper and only proceeding to test the 
right to a franchise to exist, or to procure a 
judgment of its forfeiture.’’ 
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’ The Trustee here seeks the benefits of the con- 
tracts made by the corporation and its officers. 

Again, supra, p. 66: [102] 

‘‘A party who has had the benefit of a con- 
tract with a corporation cannot question either 
its de jure or de facto existence.”’ 

The Trustee in his scramble to upset the facts in 
this case, may wish to say that since the filing of 
Buckman’s petition on February 19, 1915, vested the 
ownership of the Buckman stock in the Trustee, 
and that Buckman thereby ceased to be a_ stock- 
holder, he could no longer function as a director and 
officer. In this too, the Trustee would be mistaken; 
for, let alone the Trustee’s failure for a year and a 
half to assert his ownership and right to control, 
and his consequent acquiescence in the acts of the 
officers and agents of the corporation and holding 
them out as such, it has been held that 

‘‘A director who ceases to be a stockholder 
during his term, but continues to act, is a de 
facto director until he is ousted in a direct pro- 
ceeding for that purpose, and his acts are valid 
as to third persons; and a director holding over 
is a de facto directoy.’’ 

(See Clarke on California Corporations, p. 
221 and cases cited.) . 

The Trustee claims the benefits of the acts of the 
Sunset Construction Co. and its officers prior to Feb. 
19, 1915; and for that reason alone he could not 
question its existence, or the acts or rights of its offi- 
cers up to that date. And for the other reasons 
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stated above he cannot question the corporation’s 
existence or the acts of its officers or their right to 
act as such after Feb. 19, 1915, and until the end of 
Mr, Rauer’s dealings, with it and them. 
Respectfully submitted, 
H. M. ANTHONY, 
Humboldt Bank Bldg., 8S. F. 
GRANT & ZIMDARS, 
1212 Merchants National Bank Bldg., S. F. 


[Endorsed]: Filed Aug. 27, 1921. H. M. W,, 
Sp. M. Filed Dec. 12, 1921. W. B. Maling, Clerk. 
By J. A. Schaertzer, Deputy Clerk. [103] 


(Title of Court and Cause.) 


Special Master’s Petition for Compensation. 

The petition of H. M. Wright, formerly standing 
Master in Chancery and later Special Master in 
Chancery of this Court, respectfully shows: 

By the interlocutory decree herein an accounting 
was ordered by the undersigned as Standing Master 
of this Court and upon my resignation as Stand- 
ing Master, the order of reference was continued 
to me as Special Master and my report was filed 
on December 12, 1921. No compensation has been 
paid to the Master and no order made in regard 
thereto. 

With regard to time employed, the matter was 
pending before me for a period of about four (4) 
years, during which time testimony was taken 
originally and again after reopening for that pur- 
pose. Several arguments were had and a large 
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number of briefs filed. In all, the transcript of the 
proceedings before the Master covered 523 pages 
and this, with thirty-five pages of proceedings 
before the Court was read and 457 pages of briefs 
and arguments, a total of 1026 pages. The solid 
time employed was 12 days in taking testimony 
and 30 days in making the report, a total of 42 
days. 

With respect to the amount involved, the plain- 
tiff, Trustee in Bankruptcy, claimed that there 
was owed to the bankrupt estate by J.-J. Rauer 
approximately $32,000.00, and on the contrary the 
defendant Rauer claimed that there was due to him 
from the estate the sum of about $38,000.00, so that 
the amount involved can be considered to be $70,- 
000.00. The report finds, speaking from memory, 
that there is due the estate from Rauer about 
$9,000.00 and due Rauer from the estate about 
$13,000.00. 


With respect to the difficulty of the reference I 
state [104] that, without qualification, this re- 
ference presented more difficulty of determination 
than any other reference, even those that took longer 
to present and determine, in an experience of 
eleven years as Master of this court. There were 
numerous difficult questions of law, but above all 
was the difficulty in determining the facts from 
the evidence submitted to me. This evidence con- 
sisted not merely of the written testimony, but of 
a great number of books of account, books of ref- 
erence, checks, slips of paper, contracts and memo- 
randa of all sorts. The transcript of testimony is 
difficult to follow, the books of account were un- 
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skilfully and incompletely kept. The fault of this 
in inadequate presentation of the evidence must be 
laid at the door of the defendant Rauer, though 
I do not believe that it was intentional on his part. 
Inevitably this resulted in longer and harder work 
on the part of the Master in completing the report. 

Under all the circumstances, the Master believes 
and represents that a just compensation for his 
services would be the sum of Five Thousand (5,000) 
Dollars and that said sum would be reasonable; that 
a minimum compensation would be Forty-two 
Hundred (4200)) Dollars. With respect to the 
party against whom it is charged, it is apparent 
that the usual practice of this Court should be fol- 
lowed and that it should be charged against the av- 
counting party, namely the defendant, J. J. Rauer. 
The justice of following the usual practice is ap- 
parent when it is considered that the Trustee in 
Bankruptcy is understood to have no funds in 
possession and the amount found due to him from 
the defendant Rauer ought not to be depleted to 
the loss of the creditors in bankruptcy. 

WHEREFORE, petitioner prays that this Court 
make its order fixing Master’s compensation 1n 
the sum of Five Thousand [105] (5000) Dol- 
lars; that the amount to be paid by defendant J. J. 
Rauer, within ten (10) days from date of the 
order. 

Respectfully submitted, 
H. M. WRIGHT, 
Special Master. 


[Endorsed]: Filed Jany. 11, 1922. Walter B. 
Maling, Clerk. [106] 
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In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District 
of California. 


IN EQUITY—No. 233. 


GEORGE J. HATFIELD, Trustee in Bankruptcy 
of the Estate of A. E. Buckman, Bankrupt, 
Plaintiff, 
VS. 


A. E,. BUCKMAN, Bankrupt, J. J. BAUER, WM. 
H. CHAPMAN, FILMORE BUCKMAN, J. A. 
MEADOWS, and SUNSET CONSTRUCTION 
COMPANY, a Corporation, 

Defendants. 


Objection to Special Master’s Petition for Com- 
pensation. 
To the Honorable Judge of the United States Dis- 
trict Court: 

Comes now the defendant J. J. Rauer and files 
the following objections to the petition of the 
Special Master for compensation, and which peti- 
tion was filed herein, and a copy served upon this 
defendant January 10, 1922, viz.: 

The Master states that he has spent 12 days 
in taking testimony and 30 days in giving con- 
sideration thereto and making his report, or a 
total of 42 days, and he asks therefor compensation 
in the sum of Five Thousand Dollars ($5,000) and 
he asks that his compensation be charged against 
defendant J. J. Rauer. 
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Defendant J. J. Rauer objects both to the ex- 
tent of said compensation, and to the same, or 
any part thereof, being charged against him, and 
in that respect represents as follows: 

That it appears from this defendant’s objections 
to the Master’s report herein referred to, and 
from said report and the testimony [107] in 
said matter, and from the order of reference here- 
in, that this defendant was dealing solely and alone 
with the Sunset Construction Company, which 
was, at all the times that this defendant was deal- 
ing with it, a duly incorporated and organized 
and existing and functioning corporation, of which 
the bankrupt A. E. Buckman owned all the stock, 
except the qualifying stock to the other directors. 

That said corporation has never been declared 
a bankrupt, and no bankruptcy proceedings have 
ever been initiated against it. 

That said corporation owed to this defendant at 
the time of the bankruptcy of said A. E. Buck- 
man, large sums of money, stated by him to be 
in excess of Thirty-six Thousand Dollars ($36,000), 
which even the Master finds were at said time in ex- 
cess of Eighteen Thousand Dollars ($18,000); and 
that in this defendant’s subsequent dealings with 
said Sunset Construction Company said corporation 
became indebted to him to the extent of over 
Eighteen Thousand Dollars ($18,000) more, and 
is so indebted to him at the present time in ex- 
cess of the sum of Thirty-six Thousand Dollars 
($36,000). 
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That the Master refused to take into account 
this defendant’s account with said corporation, 
except up to the date of said Buckman’s adjudi- 
cation as a bankrupt, and took the position that 
since said Buckman was the owner of practically 
all of the capital stock of said corporation, that 
therefore the application by this defendant of his 
subsequent receipts from the corporation upon 
this defendant’s debts, should not be permitted, 
but that the corporation’s money, which it had 
so permitted him to apply upon the corporation’s 
debt to him, should be paid over by this defendant 
to the trustee in insolvency of A. E. Buckman, 
and these receipts the Master states amounted to 
the sum of Thirteen Thousand Twenty-three and 
19/100 Dollars ($13,023.19). 

This defendant further represents that accord- 
ing to the evidence, and even according to the 
Master’s report, this defendant’s dealings with said 
corporation were in the full belief that he had the 
right to deal [108] with said corporation as a sep- 
arate entity unaffected by the insolvency proceed- 
ings against A. E. Buckman personally, and that his 
dealings with said corporation were fair and above 
board, and that he paid value to this corporation 
for everything that he received from it, and, in 
fact, said corporation is at the present time in- 
debted to him in excess of $36,000, even after the 
application of all he received from said corpora- 
tion. 

This defendant further represents that the Mas- 
ter’s statement that the amount involved in this 
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litigation was $70,000 is misleading. That it is true 
the trustee in bankruptcy made the claim that 
there was approximately $32,000 owing by this 
defendant to the trustee of Buckman on account of 
this defendant’s dealings with said corporation, 
but that the evidence shows that there is not a 
single cent owing from this defendant to said trus- 
tee, and that this even appears from the facts 
found by the Master; and that the evidence further 
shows that a serious injustice would be inflicted 
upon this defendant were the Master’s conclusions 
and his petition herein given effect. 

This defendant further represents that none of 
the creditors who have filed their claims in the 
above proceedings were creditors of, or in any 
manner connected with the transactions of the 
Sunset Construction Company; and that no notice 
was ever given to creditors of the Sunset Con- 
struction Company to file their claims herein, and 
that creditors of the Sunset Construction Com- 
pany were never considered in these proceedings 
as creditors of Buckman; and that this defendant 
is a creditor of the Sunset Construction Company 
to the extent of over $36,000, even after applying 
upon the indebtedness all the moneys received 
from the Sunset Construction Company, and that 
even according to the Master’s report the total 
assets of the Sunset Construction Company were 
only $13,023.19, and that $9016.99 of this consists 
of rentals charged by the Master against defend- 
ant Rauer, and which arise out of this defendant’s 
use of the very property that was mortgaged 


| 
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to him as security for his $36,000 balance, [109] 
and which personal property only sold for $3701.22 
and which $3701.22 although belonging to this 
defendant, is impounded in this court in this ac- 
tion, and that this matter never involved $70,000, 
but at most $13,023.19. | 

And this defendant further represents that the 
claim here made by the Master for $5000 com- 
pensation for 42 days’ services is out of all pro- 
portion and reason; and that the highest paid 
judges of the Superior Court in the State of Cali- 
fornia only receive a salary of $6000 a year for 
which they give at least 300 days’ service in the 
year, or at the rate of $20 per day, which for 42 
days would be only $840, and that the great ma- 
jority of the Superior Court judges of the State 
only receive $4000 per year, or at the rate of 
$1314 per day, which for 42 days would be only 
$560; that the judges of the Supreme Court of the 
State of California only receive a salary of $8000 
a year, for which they give at least 300 days’ 
services a year, or at the rate of $2674 per day, 
which for 42 days would be only $1120. 

That previous to the filing of the Master’s peti- 
tion herein asking for $5000 compensation and for 
its charge against and immediate collection from this 
defendant, this defendant and his counsel were as- 
tounded at the Master’s repeated reiteration of 
the great difficulties encountered by him in the mak- 
ing of his report and at his conclusions therein. 

That the Master has entirely misconceived the 
meaning of the decree of reference, and has as a 
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consequence done unnecessary work, ‘and that the 
evidence demonstrates that a week’s time by a com- 
petent accountant would have sufficed to determine 
the status of the accounts. 

And this defendant represents that the said 
order of reference is not yet final, and that there- 
fore no order for immediate payment against this 
defendant could be made, as requested; and that 
the Master’s petition for the charge of his com- 
pensation against this defendant proceeds upon 
the assumption that his report is already the 
judgment of this Court, whereas until final judg- 
ment is entered herein an order charging com- 
pensation against a party would have no founda- 
tion. 

And this defendant further represents that the 
said exceptions and objections to said report, a 
copy of which is hereunto appended and made 
[110] a part hereof, are now pending before this 
court and undetermined, and that no charge should 
be made against any defendant until it is defi- 
nitely determined that there is money owing 
from such defendant in favor of the party bring- 
ing the action; and this defendant verily believes 
that tpon a consideration by this Court of this 
defendant’s said exceptions and objections, the 
justice of this defendant’s contention will be re- 
ecognized by this Honorable Court and the con- 
clusions of the Master will be overruled and set 
aside and not adopted as the judgment of this 
Court; and that the judgment of this Court will be 
that it appears even from the facts as found by . 
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the Master that this defendant owes nothing to 
the plaintiff trustee for said A. E. Buckman, bank- 
rupt, and that this defendant owes nothing to the 
Sunset Construction Company, but that instead 
the Sunset Construction Company is indebted to 
this defendant in excess of $36,000 (which in itself 
will be a total loss to this defendant). That ac- 
cording to the Master’s report said corporation 
owed this defendant $18,746.22 on February 19, 
1915, and the moneys he has received from it since 
amount to $13,023.19. 

It is submitted that the request for $5,000 com- 
pensation asked for by the Master is most un- 
reasonable; that the Master’s report shows that 
Rauer has acted in good faith in all his dealings, 
and the hability which is fastened upon him by 
the Master is upon a technical construction of the 
law, and in no wise charges Rauer with intentional 
wrongdoing. That concededly according to the re- 
port, Rauer suffers a very great loss in any event; 
that the report shows that there are no assets of 
any kind pertaining to the bankrupt estate, other 
than the property right involved in this litigation; 
that there can be no recovery by Rauer of any 
of the costs or expenses of this litigation should 
it be finally determined that Rauer, instead of be- 
ing liable to account, is entitled to a judgment 
against the plaintiff; that Rauer has already been 
to a very large expense, and the plaintiff, as trus- 
tee of a bankrupt estate, is under no liability to 
reimburse him for his [111] costs or outlays, ex- 
cept to the extent of assets that may come into 
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his hands,—and, as before stated, there are no 
assets apart from the sum that may possibly be 
recovered from Rauer in this present litigation. 

It appears from the Master’s report that his re- 
quest for the $5000 compensation is based upon 
his report that the defendant Rauer is liable 
to account; that the Master would not have made 
the request for the $5000 compensation if his judg- 
ment had been in favor of Rauer and against the 
plaintiff. 

While we disavow any thought of charging the 
Master with being consciously affected by the fore- 
going facts and by the circumstances that from 
Rauer alone could a fund be derived out of which 
the Master could be paid, yet, it is respectfully 
submitted that the foregoing matters, developing 
as they do a most delicate situation, should be 
taken into consideration by this court in ruling 
upon this matter of the Master’s compensation. 

WHEREFORE, this defendant prays that in fix- 
ing the compensation of the Master this Court 
take into consideration the matters and things 
here called to its attention, and that no portion 
of said compensation be charged against this de- 
fendant. 

H. M. ANTHONY, 
GRANT & ZIMDARS. [112] 
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In the Southern Division of the United States Dis- 
trict Court in and for the Northern District of 
California, Second Division. 


No. 2383—IN EQUITY. 


GEORGE J. HATFIELD, Trustee in Bankruptey 
of A. E. Buckman, Bankrupt, 
Plaintiff, 
VS. 


A. E. BUCKMAN, J. J. RAUER, WM. B. CHAP- 
MAN, FILMORE BUCKMAN, JOHN DOE 
MEADOWS, and SUNSET CONSTRUC- 
TION COMPANY, a Corporation, 

Defendants. 


Exceptions of Defendant J. J. Rauer to Master’s 
Report. 

Comes now the defendant J. J. Rauer, and makes 
and files the following exceptions and objections to 
the report. and the supplemental report of H. M. 
Wright, Esq., Standing and Special Master in 
Chancery, filed herein on December 12, 1921; the 
time for the filing of these exceptions and objec- 
tions having been extended by stipulation and order 
of Court thereon to January 25, 1922. 

To make clear these exceptions and objections 
there is made the following brief statement of the 
admitted and underlying facts appearing from the 
pleadings, files and records in this matter, and 
which pertain to all the exceptions and objections 
here stated, viz.: 
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That the bill of complaint filed herein December 
1, 1915, alleges that ‘‘the defendant Sunset Con- 
struction Company is a corporation organized and 
existing under the laws of the State of [113] 
California,’’? and ‘‘was organized ag a corporation 
under the laws of the State of California on the 12th 
dav of December, 1911’’; and that ‘“‘A. E. Buckman 
immediately became the owner of all the outstand- 
ing subscribed shares of the capital stock of said 
corporation with the exception of two shares, one 
each to defendant W. H. Chapman and one to J. 
Maury,” and ‘‘that defendant W. H. Chapman is, 
and has been since the formation of said Sunset 
Construction Company, the president thereof, and 
defendant Filmore Buckman is, and has been since 
the formation of said corporation, the secretary 
thereof.’’ These facts stand admitted. 

That defendant A. E. Buckman was, on February 
19, 1915, declared a bankrupt in a proceeding there- 
for voluntarily commenced by said A. E. Buckman. 

That no proceedings in bankruptey have ever 
been taken or initiated against the defendant Sun- 
set“Construction Company, and as found in the 
Master’s report (lines 18 to 20, page 38) ‘‘the com- 
pany was never declared a bankrupt, and its credi- 
tors have not been scheduled and notified to file 
their claims.”’ 

That defendant Rauer lent moneys to defendant 
Sunset Construction Company since its organiza- 
tion on December 12, 1911, and until August 1916, 
and took as evidences of said indebtedness from said 
corporation its promissory notes and checks, and 
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from time to time received from said corporation 
payments thereon and assignments of its contracts 
and accounts as payments thereon, and also on the 
16th day of June, 1914, received from said corpora- 
tion its chattel mortgage, mortgaging to him all of 
the personal property of said corporation as security 
for two promissory notes aggregating $15,000.00, 
and other indebtedness. That after the giving of 
said promissory notes the only evidences of loans 
to it taken by defendant Rauer were the checks of 
the company, upon the understanding that he would 
hold them till the company had funds to meet them; 
[114] and as funds were forthcoming, he would 
deliver up these checks, 

That defendant A. E. Buckman continued as 
manager of defendant Sunset Construction Com- 
pany after his adjudication as a bankrupt on Feb- 
ruary 19, 1915, just as he had theretofore; and 
there was no change in the conduct of the business 
of said Sunset Construction Company because 
thereof, said company continuing to be not only a 
de facto but an actual, existing and functioning 
corporation thereafter and until the end of defend- 
ant Rauer’s dealings with it. 

That defendant Rauer continued to conduct his 
business with the Sunset Construction Company 
after February 19, 1915, in just the same way that 
he had conducted it before, and, as the Master finds 
(lines 23 and 24, page 38 of the report), defendant 


Rauer ‘‘believed himself entitled to deal with the 


company after Buckman’s bankruptcy as a separate 
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entity not affected by his (Buckman’s) bank- 
rupicy.’’ 

That it is alleged in the bill of complaint herein 
that in January 1914, Buckman transferred his 
stock in said corporation Sunset Construction Com- 
pany to J. J. Rauer presumably as a pledge to J. J. 
Rauer, and that Rauer subsequently transferred it 
to one Meadows, but that the stock actually belonged 
to Buckman. | 

That on the hearing before the District Court, 
the Court held that the transfer to J. J. Rauer of 
said stock by way of pledge was ineffectual, and 
that the stock therefore still belonged to Buckman, 
and that since the stock belonged to Buckman, it 
passed to Buckman’s trustee in bankruptcy as of 
the date of his adjudication February 19, 1915; and 
the defendants herein were thereupon ordered to 
render accounts of their respective dealings with the 
Sunset Construction Company, a corporation, and 
the matter of such accounting was referred to H. M. 
Wright, Esq., by the District Court. [115] 

That defendant Rauer then so rendered his ac- 
count with said corporation Sunset Construction 
Company covering the whole period of his dealings 
with it, showing that said corporation was indebted 
to him in a large sum of money, and that the only 
security therefor that defendant Rauer held was 
the chattel mortgage of said corporation herein- 
above referred to and executed on June 14, 1914, 
and assignments of accounts and contracts of said 
Sunset Construction Company. 


| 


| 
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That thereupon, however, defendant Rauer was 
directed by the Master to segregate his accounts so 
as to state the balance owing him on February 19, 
1915, only, and further to render an account of all 
moneys he had received in his dealings with the 
Sunset Construction Company since February 19, 
1915, growing out of any contracts of said corpora- 
tion existing on said date or performed theretofore, 
and also of all sums received by him since February 
19, 1915, for the use or rentals of the property 
mortgaged to him; and this without taking into 
account of how he had applied the same or of the 
moneys he had loaned or advanced to the Sunset 
Construction Co. since February 19, 1915. 

That defendant Rauer thereupon filed herein as 
directed a segregated statement of his transactions 
with said Sunset Construction Company showing 
that the said corporation owed him on February 19, 
1915, the sum of $36,807.04, and that since February 
19, 1915, and entirely independent of anything pre- 
vious to said date, said Sunset Construction Com- 
pany was further indebted to him, after giving it 
eredit for all moneys received, in the sum of $18,- 
061.54. But, according to the Master’s decision, 
defendant Rauer is not entitled to credit against 
the moneys owing him on February 19, 1915, or 
against the sums loaned or advanced by him to Sun- 
set Construction Company since February 19, 1915, 
any moneys received by him since February 19, 
115, 

The Master has found that defendant Rauer re- 
ceived sums [116] aggregating $4,016.20 repre- 
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senting moneys earned by the Sunset Construction 
Company previous to February 19, 1915. This de- 
fendant Rauer disputed and claims that all but 
$1,395.00 of these particular moneys so specified by 
the Master were earned after February 19, 1915, 
and were applied by him upon his account with the 
Sunset Construction Company. 

The Master has also found that defendant Rauer 
received after February 19, 1915, sums aggregating 
$9,006.99 as the result of the use and rental of the 
equipment mortgaged to defendant Rauer after 
February 19, 1915. 

That the full amount of these sums so found by 
the Master to have been received by defendant 
Rauer from the Sunset Construction Company 
since February 19, 1915, is the sum of $13,023.19. 

Defendant Rauer represents that he did receive 
certain moneys since February 19, 1915, resulting 
from the use and the rentals of said personal prop- 
erty mortgaged to him, and that he had applied 
these sums both upon the repayment of moneys 
advanced to the Sunset Construction Company by 
him previous to February 19, 1915, and moneys ad- 
vanced and loaned to it by him subsequent to Febru- 
ary 19, 1915, and in reimbursement to himself of 
moneys expended by him in rebuilding and repair- 
ing and paying royalties on the very property with 
which he earned these rentals, but none of which 
moneys he is, according to the Master’s recommen- 
dation permitted to apply or retain. 

The Master further found that the Sunset Con- 
struction Company owed defendant Rauer on Feb- 
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ruary 19, 1915, the sum of $18,746.22, and that the 
same has not been paid, and that defendant Rauer 
has not the right to offset said $13,023.19 charged 
by the Master to have been so received by him since 
February 19, 1915, against said $18,746.22 even 
though he was dealing with said corporation [117] 
Sunset Construction Company during said entire 
time aS a separate entitv unaffected by the Buck- 
man bankruptev proceedings, and even though, as 
a matter of fact, no bankruptcy proceedings had 
ever been instituted against said corporation, and it 
was an actual, existing and functioning corporation, 
and even though, as found by the Master, defendant 
Rauer’s dealings with the corporation were in good 
faith and in the full belief that the corporation had 
an existence as a corporation apart from Buckman, 
and that he, Rauer, could legally transact business 
with the corporation, and was in fact dealing with 
said corporation as such. [118] 
EXCEPTION I. 

Defendant Rauer therefore excepts to the Mas- 
ter’s report that the sum of $13,023.19 found by the 
Master to have been received by defendant Rauer 
from the Sunset Construction Co., a corporation, 
since February 19, 1915, is payable by him to the 
plaintiff Trustee in Bankruptey for A. E. Buck- 
man, and submits that from the face of said finding 
that there was owing and unpaid to defendant 
Rauer on February 19, 1915, from the Sunset Con- 
struction Co, the sum of $18,746.22, and that subse- 
quently there has been received by him the sum of 
$13,023.19 out of the assets of the Sunset Construc- 
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tion Company, it follows that there is nothing owing 
from defendant Rauer either to the Sunset Con- 
struction Co. or to Buckman’s trustee. But that 
instead said report on its face shows that there is 
still owing to defendant Rauer from the Sunset 
Construction Company the difference between said 
balance of Mebriany 1SeeOl eee eee $18,746.22 
and said money so found to have been 

received by defendant Rauer since Feb- 

PUAT YOO VO Oil cs oon eee eee 13,023.19 
OF TING SUI Oey acne «5h ee eee $5,723.03 

And defendant Rauer assigns that the conclusion 
of the Master that said $13,023.03 received by him 
from the Sunset Construction Company since Feb. 
19, 1915, is not apphieable to the debt owing him by 
that corporation, could only be correct if that cor- 
poration had been declared a bankrupt on February 
19, 1915, and could not follow merely from Buck- 
man’s bankruptcy. 

And this defendant further points out that even 
the Master apparently cannot escape the feeling 
that an injustice must follow from his deductions, 
as appears from what might figuratively be termed a 
sotto voce remark of the Master, where he says (p. 
38 of his report) : 

‘‘that Rauer must account to this trustee for 
[119] dealings with the company’s assets 
owned on February 19, 1915, after that date, 
without the benefit of set-offs subsequently ac- 
cruing. There are, of course, difficulties aris- 
ing out of the fact that the company was never 
declared a bankrupt, and its creditors have not 
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been scheduled and notified to file their claims, 
and that defendant Rauer will suffer loss by 
reason of the fact that he believed himself en- 
titled to deal with the company after Buck- 
man’s bankruptcy as a separate entity, not 
affected by his bankruptcy.’’ 

EXCEPTION If. 

Under the interlocutory decree made herein Sept. 
11, 1916, defendant Rauer and the other defendants 
were directed to 

‘‘account for all moneys or property received 
by them from, or advanced by them to, defend- 
ant Sunset Construction Company since the 
12th day of December, 1911, whether such 
transactions were made in the names of third 
persons, or in the names of said parties, for the 
purpose of determining what claims, if any, 
exist between said company and said persons.” 

And defendant Rauer excepts to the ruling of the 
Master refusing to consider his account of the 
moneys advanced by him to the Sunset Construction 
Company and by him expended for it since Febru- 
ary 19, 1915, and which said moneys after the full 
application of the $13,023.19 (so found by the Mas- 
ter to have been received by defendant Rauer since 
said date) still leaves a balance owing by the Sun- 
set Construction Co. to defendant Rauer on the 
transactions subsequent to February 19, 1915, of 
iG STUCUY 10) he $18,561.54 
and which said balance, when added to 
the balance found by the Master to have 
been owing to defendant Rauer as the 
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result of transactions previous to Febru- 
gees. WOLD, Of... aah eee 18,746.22 
shows a total balance owing by said Sun- 
set Construction Co. to defendant Rauer 
Ol the sili 01 0. $37,307.76 

And defendant Rauer assigns that in this regard 
the [120] Master’s report is also not in accord- 
ance with the order of reference and is not a true 
statement of the claims as they “exist between said 
company and said’? defendant Rauer. 

EXCEPTION III. 

Defendant Rauer excepts to the report and find- 
ing of the Master that the indebtedness owing to 
him from the Sunset Construction Company on 
February 19, 1915, was only the sum of $18,746.22 ; 
and in this connection defendant Rauer states that 
the indebtedness owing to him by the Sunset Con- 
struction Company was at said time the sum of 
$36,807.04, and that this is proven by a vast pre- 
ponderance of the evidence, by the books of the 
Sunset Construction Company, by the accounts fur- 
nished by defendant Rauer and by the testimony 
offered upon said matter. And that the Master has 
entirely disregarded each and every account fur- 
nished by defendant Rauer and of testimony of- 
fered, and has taken as the sole basis for said figure 
of $18,746.22 a petition filed by this defendant in a 
matter entirely disconnected with the matter of this 
accounting, viz.: a petition for the sale of the per- 
sonal property mortgaged to secure this defendant’s 
advances to said Sunset Construction Company, and 
in which said petition the figure ($26,246.22) which 
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is taken by the Master as the basis for this finding 
was mentioned as being the amount at said time of 
the balance owing to this defendant from the Sun- 
set Construction Company upon all the accounts 
secured by said chattel mortgage; and that never- 
theless, though the Master gives this statement in 
said petition as to the sum owing an overriding 
effect over all accounts and testimony, yet he en- 
tirely disregards the further qualifying recital in 
said petition that ‘‘said sum is [121] secured by 
the chattel mortgage hereinabove mentioned,’’ and 
to further reduce the balance so shown to be owing 
to defendant Rauer he deducts therefrom the sum 
of $7,500.00, which said $7,500.00 was a balance 
secured by a real estate mortgage which was the 
subject of a separate and independent account and 
had theretofore been liquidated by defendant Rauer 
taking the equity of the real property mortgaged 
in full payment thereof; and that therefore, even 
taking said figure as the basis for the balance of the 
account owing to defendant Rauer by said Sunset 
Construction Company on February 19, 1915, the 
said balance so found by the Master as $18,746.22 
should be increased by $7,500.00 and should have 
been stated as the sum of $26,246.22 as owing to de- 
fendant Rauer from the Sunset Construction Com- 
pany on February 19, 1915. His accounts carefully 
prepared and subsequently rendered and filed herein 
show the balance to be owing him from Sunset Con- 
struction Co. on said date to be $36,807.04. 
EXCEPTION IV. 
Defendant Rauer excepts to the Master’s finding 
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that he is accountable for and must pay to Buck- 
man’s trustee the following sums received from the 
Sunset Construction Co., and which the Master 
charges against him upon the theory that they are 
the collections by defendant Rauer of assets of the 
corporation existing on February 19, 1915, and for 
which defendant Rauer gave no present considera- 
tion, but which were applied by him upon his gen- 
eral accounts, viz.: 


IE, 

Mar. 11 1.City Warrant.... $495.00 

May 31 Cheek of Hyman... 750.00 
7% 24 nm SUS oe 2 o000 
aS ee IBOREGWDU Sa 20.00 
7 625 7 Ryder.... 245.00 


a 25 7” HE. Meyer... 649.00 


[122] $2,409 .00 
Miscellaneous collections (report 
pp. 22 and 47), consisting of: 


Academy of Sciences....... $300 .00 
Reeder. shocker. 4). aee 407 .20 
IsocwoOludes........ eee 400.00 
TVeGr@Oly 2 geen ss « ARN ee cers 500.00 
1,607 .20 
$4,016.20 


As to the following items included in the above, 
Wile 

March 11, 1915, Ome City Warrant........ 495 .00 

fete. 0 400 .00 

IV encell, .raee one 500 . 00 
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These arose out of work completed by the Sunset 
Construction Company previous to February 19, 
1915, and these accounts were assigned to defendant 
Rauer, whether before or after February 19, 1915, 
does not appear from the evidence, but they were 
collected by defendant Rauer after February 19, 
1915; and defendant Rauer excepts to the Master’s 
report charging these against him, for the reason 
urged in Exception I, to the effect that the Sun- 
set Construction Company has not been declared 
a bankrupt and that he has given full credit for 
these collections upon the account of the Sunset Con- 
struction Company with him and should not be re- 
quired to pay these sums to Buckman’s ‘Trustee; 
and for the reason that it does not appear that the 
assignments made to him were made after Febru- 
ary 19, 1915; and also because, in the hearings had 
nearly five years after the event, when vouchers and 
books and memory had grown dim, and where hun- 
dreds of items were in evidence, and only for the 
few here mentioned defendant Rauer and the other 
witnesses and Mr. Rauer’s and the Sunset Construc- 
tion Company’s accounts and books do not show the 
present consideration given by this defendant, that 
the presumption must nevertheless be indulged that, 
since as to all these hundreds of other items where 
they are not direct credits on the account this present 
consideration does appear, that therefore this was 
the [123] practice as to all. Yet this presump- 
tion was given no consideration by the Master, 
though the burden of proof is on the plaintiff trus- 
mee: 
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As to items: 

May 31st Check of Hyman for........... $750 .00 
aeeottih 7% FD eee. «eee 250.00 
On page 45, lines 25 to 30, the Master concludes 

that these checks received by defendant Rauer were 
payments by Hyman & Sons on account of a grad- 
ing job done by the Sunset Construction Company 
previous to February 19, 1915, and this from the 
fact that bill No. 2239 sent by the Sunset Construc- 
tion Company to O. Hyman & Sons was for the 
amount of $1000.00, and that this bill, introduced 
by plaintiff, was not receipted. 

Filmore Buckman, secretary of the Sunset Con- 
struction Company, testified relative to the collec- 
tions on this grading job from Hyman & Sons and 
others (p. 401 of the testimony) that this grading 
was commenced on April 28, 1914, and finished on 
January 22, 1915, and that Mr. Rauer had nothing 
to do with any part of it and the Company had 
never assigned any part of it for collection, except 
the City’s portion, which had been assigned to Mr. 
Rauer, and as to this, he says—* When the city por- 
tion was due, of course, that ran into 1915, but the 
bills were assigned to Mr. Rauer and collected by 
us; that is, the 14th Avenue bill.’’ 

On page 402 it appears from the testimony of the 
same witness that the paving job of the same por- 
tion of the street was immediately afterwards, 
March 26, 1915, let to Mr. Rauer who completed that 
job himself, hiring the Federal Construction Com- 
pany to do it, and that Mr. Rauer sublet all the re- 
mainder [124] of the work that they had not 
done, which included the paving and some grading 
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of the street, and Mr. Rauer collected that for him- 
self. This job was finished April 26, 1915, and ac- 
cepted May 10, 1915. It also appears from the 
testimony, as well as from the Master’s report, that 
the parties for whom the grading was done by the 
Sunset Construction Company and the parties for 
whom the paving was done by Mr. Rauer were prac- 
tically the same parties, from which it would follow 
that the mere fact that the names of those who paid 
Mr. Rauer for paving correspond with the names 
of those who owed the Sunset Construction Com- 
pany for grading does not prove that Mr. Rauer 
collected the Sunset Construction Company’s grad- 
ing bills, but simply shows that he collected his own 
bills. 

Hyman’s testimony shows (p. 456) that the 
payments made by him in May and June 1915 were 
on a different contract from those made to the Sun- 
set Construction Company for grading; and it ap- 
pears from the ledger account of Hyman, introduced 
in evidence by the plaintiff, that the grading job 
done by the Sunset Construction Company was for 
erading lots, and that the paving and curbing job, 
which is the other contract Hyman refers to, was 
for paving the streets and the little incidental grad- 
ing connected therewith, upon a contract, the per- 
mit for which was issued to one Moran in May 1915, 
and by Moran assigned to Rauer. 

Referring to the ledger sheets of Hyman, Oscar 
Hyman testified (pp. 463 and 484) as follows: _ 

“Q. Now on this sheet marked ‘Street 
Work’ will you notice an item May 21 and 
another item May 24, to J. J. Rauer. 


152. 
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A. Yes, 

@. One item $750 and the other $250. Now 
these items were paid to Mr. Rauer? 

A. Yes. 

@. On those dates ? 

A. Yes; that is our check register. 

Q. They have no reference to this grading 
work, have they? A. No. 

(). That was for some other work ? 

A. We entered into a [125] contract for 
paving and sewering and curbing of 14th Ave- 
nue; that is represented here in this, 

(. That would be this separate sheet here? 

A. Yes. 

Q. So that you would change your testimony 
of this morning in that respect? A. Yes. 

The MASTER.—This separate sheet here 
means nothing in the record. 

Mr. ANTHONY.—I am referring here by 
‘this separate sheet’ to the sheet taken from the 
ledger account of Mr. Hyman pertaining to Out- 
side Land Block 297 and marked ‘Street Work 
Account,’ and there is a reference on this in 
writing, Moran and Sunset Construction Com- 
pany. A. Yes. 

Q. That would refer to a separate contract, 
would it? 

A. Moran had the original contract for that 
work.”’ 


During Defendant Rauer’s testimony, the Master 
stated as follows: 


“The MASTER.—But this does not prove 
that. This proved that on May 21, 1915, he re- 
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ceived $750.00 from Heyman and on the 24th he 
received $250.00. But does this prove that it 
was paving? It does not say so. 

Mr. ANTHONY.—That is, Mr. Rauer identi- 
fies that as a portion of 14th Avenue job that he 
had something to do with, and pertains ex- 
clusively to paving. 

Mr. WILLIAMS.—It corresponds also to 

the items that were put in the list of Mr. Hey- 
man, wherein he puts in May 21, $750, and 
there was another item of May 24, $250. 
. The MASTER.—Yes, but I do not see that it 
goes beyond that. It amounts to nothing more 
than saying, that these items were not grading, 
they were paving. What does this prove?”’ 

It should be borne in mind in this connection that 
this hearing was in March 1920; that there were no 
records introduced or extant absolutely identifying 
the character of these payments made to Mr. Rauer 
five years before, and that the burden of proof was 
on the plaintiff, the Trustee for Buckman; and it 
would seem in all reason that the only presumption 
that can be indulged from the fact that the payment 
of this $750.00 and $250.00 were made to Mr. Rauer 
is, particularly so since Mr. Rauer himself had a 
contract with these people, that it was in payment 
for Mr. Rauer’s bill for paving and not in payment 
of the Sunset Construction [126] Company’s bill 
for grading; and Mr. Rauer testifies that this is the 
fact. 

The items in the contract to Moran, assigned to 
Mr. Rauer, for the paving and curbing were as 
follows: 


{ 
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Zeemiee! curvingeat bl. Jomer oo) ean 388 .80 
o760 sq. ft. paving at 26¢ per foot........ 1497.60 
duspection Leds; ..<...507 a5 eee 28.80 
$1915 .20 

To this should be added the Baker bill 
which Heyman also paid of.......... 210.00 

Making a total of Hyman’s bill for paving 
ane. UES CMAN? O98, 35g ono one pee oaoe< $2125 .20 
Graham received thereon an order for.... 1179.53 


Leaving for Mr. Rauer’s paving only... .$1045.67 
And it is only shown that Mr. Rauer received the 
two Heyman checks for $750.00 and $250.00, or a 
total of $1,000.00, showing that he did not even re- 
ceive the full amount owing him from Heyman. 

The Sunset Construction Company’s books show 
that its bill for the grading against Heyman and 
Bakeries Manly, os. erates «ae $1409.00 
These books also show collections by the Sunset 
Construction Company on this account as follows: 


Janell WOM es os. $300 folio 320 
NO. a, ee 200 e 322 
HelnweeGrmes et... ee Zoo es 338 
eaker cee . oe 165 
$950 950 . 00 


$459.00 

If this $1,000.00 be credited to Sunset Construc- 

tion Co. grading, it would be overpaid $541.00, even 
according to these book entries. 
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It should be remembered that in this particular 
transaction Filmore Buckman, who was the Sunset 
Construction Company’s bookkeeper, alse sent out 
the bills and made some of the collections [127] 
for Mr. Rauer on his paving contract, making out 
all these bills on the Sunset Construction Company’s 
stationery and then, after having sent the bills in 
the name of the Sunset Construction Company to 
the property owners, giving an order in the name 
of the Sunset on the property owners to Graham 
for the curbing and to Rauer for the paving,—the 
Sunset Construction Co. not having done a bit of 
the work or contributed a cent to it. 

In this connection are also concerned the follow- 
ing items: 

May 25, Checktof Dufau......... $ 20.00 
ae jo He Meyer ae. - 649 .00 

These the Master found were all payments on the 
14th Avenue grading job and that these payments 
were received by defendant Rauer. Filmore Buck- 
man, who was the bookkeeper for the Sunset Con- 
struction Co. was sending out bills for Mr. Rauer’s 
paving and curbing contracts at the same time and 
to the same persons that he was sending out bills for 
the Sunset Construction Co.’s grading job, and was 
more or less attending to the collections for both 
parties, as he was collecting from practically the 
same persons. And the accounts of both the Sunset 
Construction Co. and Mr. Rauer show that from 
some of the parties he credited payments to the 
Sunset Construction Co. for more than the grading 
bill, and to offset this he gave Mr. Rauer orders to 
collect grading bills. The following is Mr. Rauer’s 
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account of the collections upon this curbing and 
paving job, which shows that, taking into account 
the $819.52 owing from H. Meyer on the grading 
job collected by him, Mr. Rauer is still a loser on 
the 14th Avenue collections of $40.20 (and he should 
not be charged with the check of May 25, H. Meyer 
$649.00), viz.: [128] 
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As to the item of May 25th Check of Ryder for 
$245.00, the Master finds as follows: 

‘‘As regards these matters Ryder in fact paid 
Rauer $306.70, of which $245.00 was the pro- 
ceeds of a note given by him to the company 
and turned over to Rauer on February 24, 
mo5.”’ 

The evidence relating to this matter shows that 
Ryder did give a note for $250.00 to the Sunset 
Construction Co. about this same time; and the Sun- 
set Construction Co.’s small cash book, page 14, 
shows the following transactions (that the Sunset 
Construction Company received the proceeds of that 
note to the amount of $245 directly from Mr. Rauer, 
v1Z. : 

‘‘February 24, 1915, Received from J. J. 


Rauer check...... $245 .00 
Discount on note... 5.00 
$250.00 
Assigned to J. J. Rauer note Ryder on 14th 
OP kos os i aes ciao $250 .00”’ 


[129] 

Defendant Rauer’s check-stub No. 1631 in evi- 
dence shows that this was Mr. Rauer’s own check 
dated February 27, 1915, to Sunset Construction 
Company and was paid to the Sunset Construction 
Co. on that date. In other words, the Sunset Con- 
struction Co. on that date received from Mr. Rauer 
the full value of that note. In other words, Mr. 
Rauer paid to the Sunset Construction Co. Ryder’s 
note and the Sunset Construction Co. received there- 
for $245.00 on February 24, 1915, just the same as 
if Ryder himself had paid it to the Company; and 
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yet the Master wants to make Mr. Rauer account to 
Buckman’s Trustee for the subsequent payment 
of the-note by Ryder to Rauer. 

As to the Academy of Sciences’ $300.00 payment 
to Mr. Rauer, the evidence of Filmore Buckman 
shows (pp. 389, 390) that this job started on July 1, 
1915, and ended on July 21, 1915. (Buckman’s ~ 
bankruptcy was February 19, 1915.) 

‘‘A. The Sunset Construction Company had 
a contract with the Academy of Sciences for 
doing certain work around the Museum out 
there, and that was completed with the excep- 
tion of certain back-filling that was to be done 
after the building was completed. When the 
time came to complete the contract it cost a 
ereat deal more to complete it than the balance 
retained by the Academy of Sciences. Later on 
we had to go back and do that work. Then 
there was a balance, I believe it was $300 odd, 
due the Sunset Construction Company on the ~ 
contract. I think it cost between $500 and $600 
to complete the work.”’ 

And Mr, Rauer’s account shows the moneys that 
Mr. Rauer then presently had expended for this 
work and for which he got in return only this 
$300, to be the following: 


evel age «eee ete ogee $298 . GO 
I iGe Glam dnOR eo Ga he 8 5 5 ac A nen 5 See 252.00 

550.60 
AMOoUUnt TECCIVeCMe. «c.e<0 oe 300. 00 


Loseto Miarmikaiter seems ce $250.60 
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Because Mr. Rauer was paid this $300 which 
never would have been [130] paid unless Mr. 
Rauer advanced the money for the pay-roll and 
stock hire and finished the job, the Master wants to 
charge this $300 against Mr. Rauer in favor of the 
Trustee of Buckman and not allow Mr. Rauer his 
eredits of $550.60 against the same, because it hap- 
pened to be an uncompleted contract from before 
February 19, 1915. 

The item: ‘‘Reeder & Foster, $407.20” is charged 
against defendant Rauer by the Master on the the- 
ory that this payment was for work done by the 
Sunset Construction Co. previous to February 19, 
1915; and in the face of this theory the Master 
makes this finding with reference to this particular 
check (report, pp. 47, 48): 

‘“Cash book #2, page 30, shows that on July 
6th, the Sunset Construction Company received 
from Foster & Vogt (which seems to have been 
another name for Reeder & Foster) am full for 
June team hire, the sum of $907.20. Page 31 
shows that on July 3 there was given to D. F. 
Cramer an order on Foster and Vogt for $500 
and on July 6th, to J. J. Rauer a like order 
for $407.20. This was the bookkeeper’s crude 
method of indicating that Foster & Vogt had paid 
their bill by signing two orders in the total sum 
of the amount of the bill. Rauer’s statement 
of account acknowledges the payment.”’ 

On the cash-book of the Sunset Construction Com- 
pany (pages 30 and 31 entries for July, 1915) the 
item appears as follows: 
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Foster & Vogt (which was another 
name for Reeder & Foster): in full 
for June team hire............. $907 . 20 
Paid as follows: 
Stock hire, D. F. Cramer .$500.00 
Hoster & Voce. «eee 407.20 907.20 


Defendant Rauer calls particular attention to the 
Master’s finding that this was “‘in full for June 
team hire,’? and not for any work done prior to 
February 19, 1915, and, therefore, even on the the- 
ory adopted by the Master, it cannot be charged 
against defendant Rauer in favor of Buckman’s 
trustee. [131] 

LCi PION Ty: 

Defendant Rauer excepts to the findings of the 
Master that he must pay Buckman’s trustee $9,- 
016.99 for the rental and use after Feb. 19, 1915, 
of the equipment and personal property of the Sun- 
set Construction Company, mortgaged to defendant 
Rauer, and which the Master stated to consist of the 
following items (Report pages 48 and 24), viz.: 
“January 1916 Rental of 

equipment on T. Street 
Helo. ool oes $1,312.50 
IEeSs; Leas) oo eee a oe 148.43 


$1,164.07 
Miscellaneous collection of 
rentals (Report page 24) 
consisting of the follow- 
ing: 
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H{utton, included in state- 
ment of account, under 
date August, 18067. 

Items not included in ac- 
count but shown in state- 
ment of account rendered 


Buckman: 
Opt. 10, 1916 ........... $200 
ly ES ee 400 
Mei), a eee 400 
co, | Aaa rar 300 
Rent from Morgan Improve- 
RIMCTNUE Ocu.. sane cre es aer 


Sera iron sold ........... 


1, Federal Construction Co. 


RON TNE ee. 2 oy ee as 


927.00 


1,300.00 


159,13 


79 .00 
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2,461.13 


5,381.79 


9,006 .99 


In Exhibit I, hereto attached, defendant Rauer 
has set forth the following: the jobs on which any 
of this equipment. was employed by defendant 
Rauer, the time during which it was employed on 
these various jobs, and the actual ‘part of the equip- 
ment that was so employed, and the rental or the 
value of the use thereof as estimated by plaintiff’s 
own expert witness Simmie, and giving the items 
thereof in full, which he here recapitulates as fol- 


lows: [132] 
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T. St. job April 11, 1916 to July 24, 1916 $1,088.50 
Hutton job, May 10, 1916 to Aug. 14, 


OUGS ese Ses ee eee 681.30 
Hutton and Cramer job, Aug. 24, 1916, to 
Dee. 9, 1916. 2 eee 794.85 
Morgan Imp. Co. job Aug. 24, 1916 to Nov. 
16,, JOU G ete ae =e 102.00 


Federal Construction Co. jobs San Bruno 
and 21st Ave. and B. Sts., April 11, 
1915 to July 31, 1915, and July 30, 
1915 tor Oct sO NON emer ees 1,050 . 00 


$3,716 . 65 

From the foregoing it appears that defendant 
Rauer was using this equipment between April 4, 
1915 and October 30, 1915, and between April 11, 
1916 and December 9, 1916; and for those periods 
the Master holds he must account to Buckman’s 
trustee. 

Mr. Rauer rendered and introduced his accounts 
for betterments and repairs covering the period 
from April 4, 1915 to December 9, 1916, and we at- 
tach to these exceptions, marked ‘‘ Exhibit 2”’ a copy 
of this account for repairs and betterments, in 
which the period of 514 months between October 
30, 1915, and April 11, 1916, during which the eqiup- 
ment was not employed is shown in a separate 
eolumn. 

From common experience, every one that deals 
with machinery knows that a great deal of repair- 
ing is done during the periods of the machinery’s 
unemployment, and it will be noticed that the period 
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of 544 months during which this employment did 
exist was just between the two periods, during which 
this equipment was very actively employed, and it 
was therefore receiving the benefits of the repaits 
and improvements made during this time of un- 
employment. 

From this account for repairs and 
betterments, it appears that during the 
period of actual employment, Mr. Rauer 


expended therefor sums aggregating ..... $1,648 .22 
and during the 514, months between the 
mimes of actual employment ............. 317.74 
SUSE ORANG f eed eee ae, $2,025 .96 
[133] 
Ipmouent TOmward 2.0 .246.6+..4 5. $2,025 .96 


To this should also be added the cost 
paid by Mr. Rauer for the installation of 
electricity to the P. G. & E. Co. on the T. 


St. job, where he deposited.... $499.40 
and received a refund of ........ 281.00 
meme diiterence of ..........-.--.-+e-. 218.40 


It is also in evidence that Mr. Rauer 
paid during all this time from Feb. 15, 
1915, to December, 1916 (22 months) a 
rental of $25.00 per month for the block 
at O. & 20th Sts., where the equipment 
and all the auxiliaries were stored, and to 
which it was returned and from which it 


166 J. J. Rauer vs. 


was moved to these jobs, and without the 
facilities of which it could not have been 
properly employed—the total of this 
rental was 22 months at $25.00 per month 
Oy UEP a SRS bbc She o> 500.00 


This makes a total for betterment, re- 

pairs and installment and yard rental 

ald Oui ys viekec el Olmee ee ee $2,794.36 
It is shown in Exhibit 1 hereto at- 

tached just what equipment was em- 

ployed on each particular job, and time 

thereof, and the actual rental values 

thereof according to plaintiff’s expert 

Simmie, and the total of those rental 


ValWeS IS. -sd. pees oe 3,677.90 
The total expenses for repairs, better-' 
ments, installation, and yard rent is..... 2,794.36 


Leaving the net rental of the equipment 
TC ett ee... ne $ 883.66 

This does not include or take into con- 
sideration the $100.00 per month paid by 
Mr. Rauer to A. E. Ball (royalty on sand 
machine patent) for 16 months from 
April 1915 to Aug. 1916 (which was 
among the money advanced during that 
period by Mr. Rauer to the Sunset Con- 
struction Co., and concerning which the 
Master would not listen to an account- 
ing); nor does it take into consideration 
the same sum due Mr. Rauer for that 


| 
| 
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royalty for the four months from August, 
1916, when he purchased this patent 
right, to December, 1916, the end of the 
operations. 

But assuming that the question was not, 
what was the actual value of the rentals 
for which Mr. Rauer was supposed to ac- 
count, but that Mr. Rauer was to account 
for the results of all his contracts for 
which the equipment formed the basis, 
then there should still be deducted from 
the amount as charged against Mr. Rauer 
by the Master of the following, viz.:..... 
[134] 

Baroucht fomward ........2c0.65n0: 

Repairs, “ betterments, instal- 
fron and rent of yard........ $2,794.36 
Royalty on sand machine patent 
@ $100 per month for 22 months 2,200.00 


$4,994.36 

And since the Master, in arriving 
at the sum of $9,016.99 has taken 
the position that Mr. Rauer was 
accountable (not for the actual 
rentals), but for the profits on his 
contracts and his actual collec- 
tions, then Mr. Rauer should also 
be allowed to deduct his losses; 
and on the ‘‘T’”’ St. contract he lost 
$945.00 


167 


£9 016.99 


$9 016.99 
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And the Master instead 
has charged against him 
in the $9,016.99 a rental 
ores L St. Jobo male aC Gg 


Or a total further de- 
duction on account of the 


>) Si. jopeot ae £2 109.07 


There should also be deducted 
therefrom the amount derived 
from the scrap iron sale, which, as 
we have seen, consisted of the 
parts replaced and paid for by Mr. 
Rauer, and was certainly part of 
the property mortgaged to Mr. 
Rauer and the proceeds of which 
he certainly was entitled to have 
applied upon his indebtedness; 
and this scrap iron was sold for 


$2109.07 


$7,103.43 


75.00 


$7,178.43 


which makes a total of deductions 
to Demmege7o le keane ee 


Leaving, even adopting the theory 
of the Master, only a net rental of 


7,178 44 


$1,838 56 


The equipment belonging to the Sunset Construc- 
tion Company (and which consisted of all the Com- 
pany’s physical property) was mortgaged to de- 
fendant Rauer on June 16, 1914, to secure two 


oo 
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promissory notes aggregating $15,000.00, and also 
to secure the other indebtedness owing or which 
might become owing to defendant Rauer from the 
Sunset Construction Company. The validity of this 
mortgage is not questioned. [135] The moneys 
owing on said promissory notes, together with other 
moneys aggregating a large sum, were due and un- 
paid on February 19, 1915, and default had been 
made in the payment almost immediately after 
the execution of the notes and mortgage, and under 
the terms of the mortgage defendant Rauer had a 
right to take possession of the property upon de- 
fault. The taking of possession by defendant 
Rauer of this equipment was not adverse, but was 
in entire conformity with this very provision of the 
mortgage contract entered into between him and 
the corporation, and when he did take possession 
it was with the consent of the corporation and with 
the understanding that he should be entitled to ap- 
ply upon his indebtedness all rentals or values re- 
ceived for the use thereof. Immediately after Feb- 
ruary 19, 1915, and when defendant Rauer took 
possession of the equipment, he found the three 
sand machines in such a condition that they were 
useless, and he reconstructed them, paying there- 
for between $400 and $500 each, and the total re- 
pairs on said equipment aggregated $2025.96. (See 
testimony p. 475, and defendant Rauer’s bill of ex- 
penses—Exhibit 2 hereto attached.) 

Defendant Rauer also introduced his file of bills 
for these repairs but because these bills (xcept 
$148.43 of them) were not receipted, the Master 
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allowed only the $148.43 and has disallowed the re- 
mainder of said $2025.96, although they were ac- 
companied by the statement of defendant Rauer 
of the amounts expended by him therefor, and al- 
though defendant Rauer testified that he had paid 
elem. 

All this equipment, including the sand machines, 
and which was Mr. Rauer’s sole security for his 
advances, was sold in this proceeding on Decem- 
ber 7, 1916, for the sum of $3701.60, which was 90% 
of the value thereof fixed by appraisers appointed 
in this proceeding; and for the use of this equip- 
ment for [136] the period of fifteen months, the 
Master charges defendant Rauer with the sum of 
$9,006.99, which is more than twice its value; and 
these sand machines, tracks, cars and general exca- 
vating machinery were used for a period of fifteen 
months in the roughest kind of work requiring con- 
stant and expensive repairs and replacements, and . 
which repairs and replacements Mr. Rauer’s ac- 
counts shows cost him $2025.96; and the Master 
eharges him with $9006.99 rentals and allows him 
repairs and replacements during that period the 
stupendous sum of $148.43. The flagrant injustice 
of this appears from the very nature of things, and 
this was all mortgaged property, mortgaged to de- 
fendant Rauer way back in June, 1914, for the debt 
the Sunset Construction Company owed him, and 
which debt even according to the Master’s finding 
amounted on February 19, 1915, to $18,746.22. 
After February 19, 1915, defendant Rauer used 
this mortgaged property, and rebuilt and repaired 
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it, and collected the value of the use and rental of 
that property and applied every cent upon this 
mortgage debt. His possession of the property dur- 
ing this period was without the slightest objection 
from the Sunset Construction Company or even the 
plaintiff in this case, and the Sunset Construction 
Company received the full benefit thereof by hav- 
Ing 1t credited on its debt. Under the laws of the 
State of California the only difference between a 
chattel mortgage and a pledge is that in the chattel 
mortgage the mortgagor may retain possession. 
When that possession goes to the mortgagee that 
difference ceases. It then had all the elements of 
a pledge in Rauer’s hands. He used it, collected 
the rentals and applied the results upon the indebt- 
edness the corporation owed him, and under the law 
(Cal. Civil Code, Sec. 2989), not only the physical 
property, but its increase, and its rentals, belong 
to the pledgee for the purpose of application by him 
upon the indebtedness secured thereby; and de- 
fendant Rauer had a right to take such possession 
under the [137] very terms of the mortgage, and 
to rebuild the sand machines and the rest of the 
equipment so that it would earn something and re- 
duce the Sunset Construction Company’s indebted- 
ness to him. 

During the same time that these various jobs 
were going on Mr. Rauer'was advancing all neces- 
sary funds to the Sunset Construction Co. for its 
various operations; and, as shown by his state- 
ments, the balance the Sunset Construction Co. 
still owes him upon these advances since February 
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19, 1915, is the sum of $18,561.54, besides the bal- 
ance owing him, on Feb. 19, 1915, and which even 
the Master found to be $18,746.22. 

And defendant Rauer excepts to the Master 
holding that he cannot apply the value of the use 
of the property mortgaged to him upon the actual 
expenses he was to In rehabilitating, repairing and 
maintaining that property and also upon the cur- 
rent advances he made to the Sunset Construction 
Co., nor upon the debts that they owed. 

This contract with the Federal Construction Co., 
as the result of which the Master seeks to charge 
defendant Rauer with $5,381.79 (one-half the gross 
profits thereof) was a verbal contract entered into 
between the Federal Construction Co. and the Sun- 
set Construction Company about January, 1915, and 
according to which the Federal Construction Co. 
was to furnish the money and the Sunset Con- 
struction Co. was to furnish the services of A. E. 
Buckman as construction engineer and the equip- 
ment, and nothing whatever was done on this con- 
tract until April 11, 1915 (the bankruptcy of A. E. 
Buckman was on Feb. 19, 1915). 

This was a contract requiring for its fulfillment 
the personal services of A. EK. Buckman, and even 
if we proceed upon [138] the construction placed 
upon this case by the Master that the bankruptcy 
of Buckman was the bankruptcy of the Sunset 
Construction Company, still this is a contract re- 
quiring the personal services of the bankrupt, en- 
tirely unperformed at the time of the bankruptcy, 
and subsequently performed by the rendition of 
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this personal service; and therefore under no con- 
struction did it pass to the bankrupt’s trustee. 

As we have seen (p. 21 of these exceptions and 
Ex. 1, p. d.) the gross rental value of the equip- 
ment employed on these Federal Construction Co. 
jobs, at the high estimate placed thereon by plain- 
tiff’s expert, only amounted to $1050.00; while 
besides the rendition of the personal services by 
A. E. Buckman upon these jobs, defendant Rauer 
furnished his own personal services, and also the 
equipment necessary, and the teams required and 
money therefor; and defendant Rauer gave full 
eredit for his receipts therefrom upon his current 
advances to the Sunset Construction Co. and the 
moneys so owing by it to him. [139] 

EXCEPTION VI. 

Exception is taken to the report of the Master 
because the report proceeds upon an erroneous con- 
struction of the decree under which the reference 
was made. 

The Master has construed the decree as being 
an adjudication by the court that no recognition 
ean be given to the corporation, Sunset Construc- 
tion Co.; that such corporation must be viewed as 
nonexistent—simply as Buckman masquerading 
under the name of Sunset Construction Company, 
and that such masquerading was for the purpose 
of defrauding the creditors of Buckman, and that 
Rauer must be considered as a participant in the 
fraud and as conspiring with Buckman in the pur- 
pose of defrauding Buckman’s creditors. 
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In other words, the construction placed on the 
decree by the Master is to the effect that this 
litigation did not proceed to determine the owner- 
ship of the shares of stock referred to in the com- 
plaint; that the shares of stock in law had no 
existence, and that it was not sought by this 
litigation, or by the decree, to give the trustee 
in bankruptcy any rights attached to the owner- 
ship of the shares, but that the purpose of the 
litigation was to have it declared that there were 
no shares of stock in legal effect; that there was 
no corporation, Sunset Construction Company, and 
that an accounting must be had between defendant 
Rauer and the trustee in bankruptcy just as if 
Buckman, the bankrupt, and not the corporation 
had transacted business with Mr. Rauer; that no 
attention or consideration should be given to the 
allegations of the complaint, wherein it is alleged 
that the Sunset Construction Company is a cor- 
poration, and that Buckman was the owner of the 
shares of the stock of the corporation, that the 
transfer by Buckman of these shares to Rauer was 
in fraud of creditors, or that the transfer of these 
shares should be [140] set aside, or to the allega- 
tion that it should be adjudged that the shares 
belonged to the trustee in bankruptcy so that from 
the proceeds of those shares, the trustee might 
have assets to pay the creditors. 

The construction which the defendant Rauer 
contends should be placed upon the decree is that 
the action in which the decree was rendered was 
brought to have it declared that the trustee in 
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bankruptcy was the owner of all the shares of stock 
in the Sunset Construction Co., a corporation, on 
the ground that the shares had been issued to 
A. E. Buckman, except the qualifying shares to 
the other directors; that the transfer by Buckman 
to Rauer was not effective, and that the transfer of 
said shares was void, and that hence, as the shares 
belonging to Buckman were practically all the 
shares of the corporation, and passed to the trustee 
in bankruptcy, that he, the trustee in bankruptcy, 
as the owner of said shares of stock of the corpora- 
tion, was entitled to an accounting of all trans- 
actions between Rauer and the corporation. 

It is the contention of defendant Rauer that the 
complaint and the decree recognize the existence 
of the corporation, and that the decree determines 
that defendant Rauer, as an individual, shall ac- 
count to the corporation, the Sunset Construction 
Co., of all transactions between him on the one 
side and the corporation on the other from the 
said 12th day of December, 1911, down to the time 
of the making of the decree, Sept. 11, 1916. 

Defendant Rauer contends that the construction 
placed upon the decree by the Master cannot be 
reconciled with the theory upon which the com- 
plaint was filed, and that the evidence in the case 
shows that the trial did not proceed, nor was there 
any issue raised bearing out the construction placed 
upon the decree by the [141] Master; that the 
pleadings in the case show that the issues were 
as to whether Buckman had fraudulently trans- 
ferred the shares of stock, and as to whether the 
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fraudulent transfer should not be set aside, and 
that shares of stock be decreed to belong to the 
trustee in bankruptcy; and that the evidence has 
shown that this defendant has at all times and in 
every one of his transactions dealt with said cor- 
poration in the full belief that he was dealing 
with a corporation, which the complaint herein 
alleges the Sunset Construction Co. at all times was; 
and even if said corporation had only been a de 
facto corporation the dealings of third parties with 
it could not be affected by a stockholder’s bank- 
ruptey. 
EXCEPTION VII. 

This defendant further excepts to the report of 
the Master and prays that it be set aside and con- 
sidered null and void for the following reasons: 

That this action is prosecuted by a trustee in 
bankruptcy; that it was known to the Master before 
he filed his report herein that there were no 
assets of any kind or nature belonging to the 
estate represented by the plaintiff, as trustee, ex- 
cept the claim involved in this litigation; that the 
Master has filed a petition in this court in this 
ease requesting that he be allowed the sum of 
$5,000.00 for services rendered by him in receiving 
the evidence and making his report; and in his 
petition he alleges that time amounting to 12 
days was consumed in hearing the evidence and 
30 days was required by him to make his report, 
amounting to 42 days, for which he asks the said 
sum of $5,000.00, and the Master requests in his 
said petition that this $5,000.00 be ordered paid 
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by the defendant Rauer within ten days from the 
date of the order, and that the $5,000.00 so to be 
ordered paid by the defendant Rauer be in addition 
to the amount of the judgment reported against 
[142] Rauer by the Master; and this because of 
the facts set forth in the Master’s petition that 
Rauer is found by the report to be indebted to 
the plaintiff, and that there are no funds in the 
possession of the trustee, other than such as might 
result from an approval of said report; and that 
unless a Judgment were found against defendant 
Rauer there could be no basis for the Master’s re- 
quest for a $5,000.00 compensation, or its impo- 
sition against defendant Rauer. 

While defendant Rauer disavows the thought 
that the Master in making his report was con- 
sciously affected by the foregoing considerations, 
yet it is a fact that the said conditions existing, the 
Master’s claim for $5,000.00 compensation would 
be affected by his judgment, and therefore the re- 
port should not be considered. 

WHEREFORE this defendant prays that this 
Honorable Court do not adopt the Master’s con- 
clusions as set forth in his Report, but that it be 
decreed that the defendant Rauer owes nothing 
whatsoever to said corporation, Sunset Construc- 
tion Co., and nothing whatsoever to plaintiff, trus- 
tee for A. E. Buckman, bankrupt. 

Respectfully submitted, 
H. M. ANTHONY, 
GRANT & ZIMDARS, 
Attorneys for Defendant J.J. Rauer. [143] 
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Exhibit 1. 


The Master has charged that Mr. Rauer is lable 
to Buckman’s trustee for the rentals and use since 
February 19, 1915, of the personal property mort- 
gaged to Mr. Rauer by the Sunset Construction 
Company in the following amounts, viz.: 


‘‘January 1916 Rental of 
equipment on T. Street 


00 eee eee $1,312.50 


Lessahepaire: a2 ee 


Miscellaneous collection of 
rentals (Report page 24) 
consisting of the follow- 
ing: 

Hutton, included in state- 
ment of account, under 
date August, 1916...... 

Items not included in ac- 
count but shown in state- 
ment of account rendered 


Buckman: 
Sepueel O GMGe 7: lhe $200 
Octrala 20. ee 400 
Novoul=) °°. 2 an 400 
Decaeg °) (a 300 


148.43 


927.00 


1,300.00 


$1,164.07 
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Rent from Morgan Im- 


mEowement CO, nen 159.13 
Sera iron sold... eee 75.00 
2,461.13 
1/2 Federal Construction 
GCommavinent..........2. dete LS) 
$9,006.99 


In the exceptions, this defendant has set forth 
the reasons why he should not be required to pay 
these sums to Buckman’s trustee, and he herewith 
presents a statement showing the following, viz.: 

The jobs on which any of this equipment was em- 
ployed by defendant Rauer, the time during which 
it was employed on these various jobs, and the 
actual part of the equipment that was so employed, 
and the rental or the value of the use thereof as 
estimated by plaintiff’s own expert witness Simmie 
(testimony pages 429, 430). [144] 

As to the item, 


**1916 
Jan. Rental of equipment on T. St. job 
(testimony 485~-489).............. feo D2 31 


LL@SS TEEN eens 5) 148.48 


$1,164.07 

This extended from Apr. 11, 1916, to July 24, 
1916, 314 months, and the equipment on this job 
and the rentals therefor, for said 3-1/2 months, as 
per plaintiff’s expert Simmie would be as follows: 


180 oF, )  ecaer Us, 
1200 ft. of track at 3¢ per month 


Ore 1/2 Mon lS... ee $126.00 

25 cars at $5.00 per month for 3-1/2 
HOTOUGHS cae pee. ee ee 437.50 

1 sand machine at $150.00 per 
month for 3-1/2 months...... 525.00 
1,088.50 


(As to this job, Mr. Rauer made a 
00-50 agreement with the Sun- 
set Construction Co. on a profit 
and loss basis, and Mr. Rauer 
TOSU bees ae cee er 2 945.00, 
none of which has been repaid, 
but instead the Master charges 
up as rentals Against Mr. 
Rauer on this job, $1,164.07.) 
As to the item: 

‘*Hutton, included in statement of account 
Under cdatew ne cgeele Geena ee. nae $927.00 

This lasted from May 10, 1916, to Aug. 14, 1916— 
3 months. 

The equipment on this job and the rentals there- 
for for the three months, as per plaintiff’s expert 
Simmie, would be as follows: 

570 ft. track at 3¢ per ft. per month 


Foo MOMs... eee 2 $51.30 
12 Koppel cars at $5 per car per 

month for three months...... 180.00 
1 sand machine at $150 per month 

for three mOMilicw.s.)....... 450.00 


$681.30 
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(On this contract Mr. Rauer actually collected 
$927.00, and this the Master charges to him, instead 
of the actual value of the rentals, although the Mas- 
ter refuses to allow Mr. Rauer for his loss of $945.- 
00 on the “‘T’’ St. contract.) [145] 

As to the items: 

‘*Not included in account, but shown in 
statement of account rendered Buck- 
TU eet OUI”... . .: Sameer 2 ame $1,300.00 

Hutton & Cramer— 

This lasted from Aug 24, 1916, to December 9, 
1916—3-1/2 months, 

The equipment on this job and the rentals there- 
for for the 3-1/2 months, as per plaintiff’s expert 
Simmie, would be as follows: 

o70 ft. of track at 3¢ per month for 

BEPINOWMENS 0.602082 oe ou = ples $59.85 
12 kopple cars at $5.00 per car per 

month for 344 months........ 210.00 
1 sand car at $150.00 per month 

Horwo ya MOMS... ....6.5. 50% 529.00 


794.85 

(In this instance Mr. Rauer made an advantage- 
ous contract and collected $1,300.00, all of which the 
Master charged against him, even though he refused 
to allow for his loss of $945.00 on the T. St. con- 
tract, and permits him no set-offs for repairs or 
for his time.) 

As to the item: 
‘Rent from Morgan Improvement Co..... 159.13”’ 
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This lasted from Aug. 24, 1916, to Nov. 18, 1916, 
3 months. 

The equipment on this job, and the rentals there- 
for, as per plaintiff’s expert Simmie, would be as 
follows: 

300 ft. of track at 3¢ per ft. per 


THNCOFO AL TONE WAI. 6 oa seman 27.00 

5 koppel cars at $5.00 per car per 
Mmonihetor 3 MOMS. wee 75.00 
$102.00 


(But the Master charges Mr. Rauer therefor with 
$159.00, which is the total Rauer received, and per- 
mits him no set-offs for repairs or for his time.) 
[146] 

Miesnext Weems Seip. 1. OMe $75.00 
is charged against Mr, Rauer 
by the Master. This indeed 
is unique. 

(This scrap iron consists of the broken parts re- 
placed by Mr. Rauer upon the machinery which was 
mortgaged to him, and for which replacement he is 
not allowed, and still this Scrap iron, which was part 
of the property actually mortgaged to him, and the 
proceeds of which to the extent of $75.00 he applied 
upon his mortgage debt, he is charged with, and 
directed by the Master to pay to Buckman’s 
trustee. ) 

As to the item: 

1/2 of Federal Construction Co. pay- 


MCW E 953 ta ee ea ee $5,381.79” 
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This consists of the following two jobs: 

San Bruno (testimony 485) from Apr. 11, 1915 
to July 31, 1915, 3-2/3 months. 

The equipment on this job, and the rentals there- 
for for the 3-2/3 months, as per plaintiff’s expert, 
Simmie, would be as follows: 

1,000 ft. of track at 3¢ per foot per 


month for 3-2/3 months...... $110.00 

11 wooden cars at $5.00 per car per 
month for 3-2/3 months...... 220.00 
$330.00 


21st Ave. and B, St., July 30, 1915 to Oct. 30, 
1915, 3 months— 
ievoo it. of track at 3¢ per ft. per 


mom fOr 3 MONS. ..25..... 90.00 
12 koppel cars at $5 per car per 
month fOr 3 months.......... 180.00 
1 sand machine @ $150 per month 
more inGee months............ 450.00 
720.00 
720.00 
$1,050.00 


(This was an extremely profitable job, and the 
Master charges Mr Rauer with the full amount of 
the profits, which the Master holds as applicable 
to the equipment, and allows Mr. Rauer not a cent 
repairs or for anything else, and does not allow him 
his losses on the ‘‘T’’ St. job.) [147] 
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To recapitulate: 

The total rental of the equipment so employed by 
Mr. Rauer for the period so employed, at the high 
rental value placed thereon by plaintiff’s expert, 
Simmie, is the following: 

T. St. job April 11, 1916 to July 24,1916 $1,088.50 
Hutton job, May 10, 1916 to Aug. 14,1916, 681.30 
Hutton and Cramer job, Aug, 24, 1916, to 


Det: 0.) [SiO ee oew s.r 794.85 
Morgan Imp. Co. job, Aug 24, 1916 to Nov. 
TGs, LONG crate ee eee ee, 102.00 


Federal Construction Co. jobs, San Bruno 
and 21st Aves, and B. St., April 11, 
1915 to July 31, 1915, and July 30, 
IDorieOctmc UII ee. 2 eee 1,050.00 


$3,716.65 
[148] 
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Received a copy of the within objections this 25th 
day of January, 1922. 
EH. H. WILLIAMS, 
CHARLES 8S. WHEELER, Jr. 


[Endorsed]: Filed Jan. 26, 1922. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[150] 


(Title of Court and Cause.) 


evection to Special Master’s Petition for Com- - 
pensation. 
To the Honorable Judge of the United States Dis- 
trict Court: 

Comes now the defendant J. J. Rauer and files 
the following objections to the petition of the 
Special Master for compensation, and which peti- 
tion was filed herein, and a copy served upon this 
defendant January 10, 1922, viz.: 

The Master states that he has spent 12 days in 
taking testimony and 30 days in giving considera- 
tion thereto and making his report, or a total of 42 
days, and he asks therefor compensation in the 
sum of Five Thousand ($5,000) and he asks that his 
compensation be charged against defendant J. J. 
Rauer. 

Defendant J. J. Rauer objects both to the extent 
of said compensation, and to the same, or any part 
thereof, being charged against him, and in that 
respect represents as follows: 

That it appears from this defendant’s objections 
to the Master’s report herein referred to, and 
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from said report and the testimony in said matter, 
and from the order of reference herein, that this 
defendant was dealing solely and alone with the 
Sunset Construction Company, which was, at all the 
times that this defendant was dealing with it, a 
duly incorporated and organized and existing and 
functioning corporation, of which the bankrupt 
A. EK. Buckman owned all the stock, except the 
qualifying stock to the other directors. 

That said corporation has never been declared 
_a bankrupt, and no bankruptcy proceedings have 
ever been initiated against it. 

That said corporation owed to this defendant at 
the time of the bankruptcy of said A. E. Buckman, 
large sums of money, stated by him to be in excess 
of Thirty-six Thousand Dollars ($36,000), which 
even the Master finds were at said time [151] 
in excess of Highteen Thousand Dollars ($18,000) ; 
and that in this defendant’s subsequent dealings 
with said Sunset Construction Company said cor- 
poration became indebted to him to the extent of 
over Eighteen Thousand Dollars ($18,000) more, 
and is so indebted to him at the present time in 
excess of the sum of Thirty-six Thousand Dollars 
($36,000). 

That the Master refused to take into account this 
defendant’s account with said corporation, except 
up to the date of said Buckman’s adjudication as 
a bankrupt, and took the position that since said 
Buckman was the owner of practically all of the 
capital stock of said corporation, that therefore 
the application by this defendant of his subsequent 
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receipts from the corporation upon this defend- 
ant’s debts, should not be permitted, but that the 
corporation’s money, which it had so permitted 
him to apply upon the corporation’s debt to him, 
should be paid over by this defendant to the trus- 
tee in insolvency of A. E. Buckman, and these 
receipts the Master states amounted to the sum of 
Thirteen Thousand Twenty-three and 19/100 Dol- 
lars ($13,023.19). 

This defendant further represents that accord- 
ing to the evidence, and even according to the 
Master’s report, this defendant’s dealings with said 
corporation were in the full belief that be had the 
right to deal with said corporation as a separate 
entity unaffected by the insolvency proceedings 
against A. E. Buckman personally, and that his 
dealings with said corporation were fair and above 
board, and that he paid value to this corporation 
for everything that he received from it, and, in fact, 
said corporation is at the present time indebted 
to him in excess of $36,000, even after the appli- 
cation of all he received from said corporation. 

This defendant further represents that the 
Master’s statement that the amount involved in 
this litigation was $70,000 [152] is misleading. 
That it is true the trustee in bankruptcy made the 
claim that there was approximately $32,000 owing 
by this defendant to the trustee of Buckman on ac- 
count of this defendant’s dealings with said cor- 
poration, but that the evidence shows that there 
is not a single cent owing from this defendant to 
said trustee, and that this even appears from the 
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facts found by the Master; and that the evidence 
further shows that a serious injustice would be 
inflicted upon this defendant were the Master’s 
conclusions and his petition herein given effect. 

This defendant further represents that none of 
the creditors who have filed their claims in the 
above proceedings were creditors of, or in any 
manner connected with the transactions of the Sun- 
set Construction Company; and that no notice was 
ever given to creditors of the Sunset Construction 
Company to file their claims herein, and that 
creditors of the Sunset Construction Company were 
never considered in these proceedings as creditors | 
of Buckman; and that this defendant is a creditor 
of the Sunset Construction Company to the extent 
of over $36,000, even after applying upon the in- 
debtedness all the moneys received from the Sunset 
Construction Company, and that even according 
to the Master’s report the total assets of the Sunset 
Construction Company were only $13,023.19, and 
that $9016.99 of this consists of rentals charged 
by the Master against defendant Rauer, and which 
arise out of this defendant’s use of the very prop- 
erty that was mortgaged to him as security for his 
$36,000 balance, and which personal property only 
sold for $3701.22 and which $3701.22 although 
belonging to this defendant, is impounded in this 
court in this action, and that this matter never in- 
volved $70,000, but at most $13,023.19. 

And this defendant further represents that the 
claim here made by the Master for $5000 compensa- 
tion for 42 days’ service is out of all proportion 
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and reason; and that the highest paid ‘[153] 
Judges of the Superior Court in the State of Cali- 
fornia only receive a salary of $6000 a year, for 
which they give at least 300 days’ service in the 
year, or at the rate of $20 per day, which for 42 
days would only be $840, and that the great major- 
ity of the Superior Court Judges of the State only 
receive $4000 per year, or at the rate of $13.1/3 per 
day, which for 42 days would be only $560; that the 
Judges of the Supreme Court of the State of Cali- 
fornia only receive a salary of $8000 a year, for 
which thev give at least 300 days’ services a year, 
or at the rate of $26.2/3 per day which for 42 days 
would be only $1120. 

That previous to the filing of the Master’s peti- 
tion herein asking for $5000 compensation and for 
its charge against and immediate collection from 
this defendant, this defendant and his counsel were 
astounded at the Master’s repeated reiteration of 
the great difficulties encountered by him in the 
making of his report and at his conclusions therein. 

That the Master has entirely misconceived the 
meaning of the decree of reference, and has as a 
consequence done unnecessary work, and that the 
evidence demonstrates that a week’s time by a 
competent accountant would have sufficed to deter- 
mine the status of the accounts. 

And this defendant represents that the said order 
of reference is not yet final, and that therefore 
no order for immediate payment against this de- 
fendant could be made, as requested; and that the 
Master’s petition for the charge of his compensa- 
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tion against this defendant proceeds upon the as- 
sumption that his report is already the judgment 
of this Court, whereas until final judgment is 
entered herein an order charging compensation 
against a party would have no foundation. 

And this defendant further represents that the 
said [154] exceptions and objections to ‘said 
report, a copy of which is hereunto appended and 
made a part hereof, are now pending before this 
court and undetermined, and that no charge should 
be made against any defendant until it is definitely 
determined that there is money owing from such de- 
fendant in favor of the party bringing the action; 
and this defendant verily believes that upon a 
consideration by this Court of this defendant’s said 
exceptions and objections, the justice of this de- 
fendant’s contention will be recognized by this 
Honorable Court and the conclusions of the Master 
will be overruled and set aside and not adopted 
as the judgment of this Court; and that the judg- 
ment of this Court will be that it appears even from 
the facts as found by the Master that this defendant 
owes nothing to the plaintiff trustee for said A. E. 
Buckman, bankrupt, and that this defendant owes 
nothing to the Sunset Construction Company, but 
‘that instead the Sunset Construction Company is 
indebted to this defendant in excess of $36,000 
(which in itself will be a total loss to this defend- 
ant). That according to the Master’s report said 
corporation owed this defendant $18,746.22 on Feb- 
ruary 19, 1915, and the moneys he has received 
from it since amount to $13,023.19. 


| 


i 
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It is submitted that the request for $5,000 com- 
pensation asked for by the Master is most unreason- 
able; that the Master’s report shows that Rauer 
has acted in good faith in all his dealings, and the 
hability which is fastened upon him by the Master 
is upon a technical construction of the law, and 
in no wise charges Rauer with intentional wrong- 
doing. That concededly according to the report, 
Rauer suffers a very great loss in any event; that 
the report shows that there are no assets of any 
kind pertaining to the bankrupt estate, other [155] 
jthan the property right involved in this litiga- 
tion; that there can be no recovery by Rauer 
of any of the costs or expenses of this litiga- 
tion should it be finally determined that Rauer, 
instead of being liable to account, is entitled to a 
judgment against the plaintiff; that Rauer has al- 
ready been to a very large expense, and the plain- 
tiff, as trustee of a bankrupt estate, is under no 
lability to reimburse him for his costs or outlays, 
except to the extent of assets that may come into 
his hands,—and, as before stated, there are no as- 
sets apart from the sum that may possibly be 
recovered from Rauer in this present litigation. 

It appears from the Master’s report that his 
request for the $5000 compensation is based upon 
his report that the defendant Rauer is liable to 
account; that the Master would not have made the 
request for the $5000 compensation if his judgment 


_ had been in favor of Rauer and against the plain- 
Wiit. 


| 
| 
t 


While we disavow any thought of charging the 
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Master with being consciously affected by the fore- 
going facts and by the circumstance that from 
Rauer alone could a fund be derived out of which 
the Master could be paid, yet, it is respectfully 
submitted that the foregoing matters, developing 
as they do a most delicate situation, should be 
taken into consideration by this Court in ruling 
upon this matter of the Master’s compensation. 
WHEREFORE, this defendant prays that in fix- 
ing the compensation of the Master this Court take 
into consideration the matters and things here 
called to its attention, and that no portion of said 
compensation be charged against this defendant. 
H. M. ANTHONY, 
GRANT & ZIMDARS. 
* % * * * * * * * * * 
Received a copy of the within objections this 
[156] 25th day of January, 1922. 
E. H. WILLIAMS, 
CHARLES 8. WHEELER, Jr., 
Attorneys for Plaintiff. 


[Endorsed]: Filed Jan. 26, 1922. W.B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [157] 
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At a stated term, to wit, the July term, A. D. 
1922, of the Southern Division of the United 
States District Court for the Northern District 
of California, Second Division, held at the 
courtroom in the city and county of San Fran- 
cisco, on Monday the 18th day of September 
in the year of our Lord one thousand nine 
hundred and twenty-two. Present: The Hon- 
orable WILLIAM C. VAN FLEET, District 
Judge. 


(Title of Court and Cause.) 


Minutes of Court—September 18, 1922—(Order 
‘Overruling Exceptions to Master’s Report, 
Etc.). 

The exceptions of Defendant Rauer to the 
Master’s report and to the Petition of the Master 
for compensation, heretofore submitted, being now 
fully considered and the Court having rendered its 
oral opinion, it is ordered that said exceptions to 
the report be and are hereby overruled and that 
the compensation of the Master be fixed in the 
sum of $1800.00 to be paid by the defendant Rauer 
in the first instance. [158] 
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(Title of Court and Cause.) 
Oral Opinion—Monday, Sept. 18, 1922. 


Overruling Exceptions to Master’s Report, and 
Fixing Master’s Compensation. 


Hon. WM. C. VAN FLEET, U. S. District Judge. 

Messrs. CHAS. S. WHEELER, CHAS. 8. WHEEL- 
ER, Jr., and E. H. WILLIAMS, Attorneys for 
Jed enna nae 


Messrs. ANTHONY, GRANT & ZIMDARS, Attor- 
neys for J. J. Rauer. 


Oral Opinion. 

The COURT. (Orally.)—This is an action by the 
Trustee of a bankrupt to recover certain property 
alleged to be the property of the bankrupt although 
‘standing in the name of a corporation. The matter 
-was heard and decree was entered, the judgment 
being that the property was the property of the 
‘bankrupt at the time of the bankruptcy and should 
‘be recovered into the hands of the Trustee, and 
directing an accounting at the hands of those in 
whose hands the property was over a certain 
period down to the date of the trial. 

Exceptions have been filed to the Master’s Report, 
the principal one, and the only one in fact upon 
which any particular stress was laid, being that 
the master has wholly failed to appreciate the real 
character of the decree and that the accounting 
was had under a misapprehension of its effect. I 
do not know that counsel in the case are here and 
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therefore, it not being a matter of general interest, 
it is sufficient to say that the contention is based 
wholly upon a misapprehension as to the proper 
construction and effect of the decree. The com- 
plaint alleged, as I have indicated, that the property 
in [159] question belonged to the bankrupt and 
that for the purpose of concealing it from his 
ereditors he organized a corporation, in which he 
held the entire amount of stock, which corporation 
was organized as a mere cloak under which he 
managed the property, and that it was his indi- 
vidual property .although ostensibly held in the 
name of the corporation. The decree presented by 
counsel and signed by the Court simply decreed 
that the property was at the time of the bankruptcy 
the property of the bankrupt. Now that 
determined the issues just as definitely as 
though the Court had proceeded in accordance 
with the method followed in the State practice 
and recited all the facts upon which that decree 
was based. Under Equity Rule 71 it is ex- 
pressly provided that a decree shall have only a 
recital of that which is decreed. You do not recite 
the facts at all and that omission seems to have 
» given to the mind of counsel a misapprehension 
as to its effect because it does not recite all the 
facts underlying the decision that is embodied 
in the decree. The decree fully meets the ultimate 
_ issues presented by the pleadings; that is, that this 

property (leaving out the recital of the facts upon 
_ which the conclusion is based), was the property of 
_ the bankrupt, and when the Court decreed that it 


202, J. Jd Hauer os 


was the property of the bankrupt it decreed that 
the evidence sustained the facts alleged in the 
complaint which warranted that decree; and that is 
really all there is in the proposition. 

The other exceptions grow out of and are based 
upon the main consideration that there was this 
misapprehension on the part of the Master of the 
effect of this decree. The Master I think, if he 
committed any error committed it against the par- 
ties prevailing as to the extent of the accounting 
required. 

There 1s one other matter, not an exception to 
the Master’s report but an objection to the amount 
of compensation requested by the Master. The 
Master expended some 12 days in the trial, but 
claims for a period of some 30 days during [160] 
which the matter was under advisement and being 
worked on by him and he asks a fee of $5,000, or a 
minimum of $4,200. He claims 30 days, I think,. ° 
outside of court and 12 days in it, that being 42 
days, and he asks for $4,200: based upon a com- 
pensation at the rate of $100 per day. As I 
intimated at the argument, I think that the demand 
is beyond the reasonable limits of the Court’s dis- 
eretionary power in the matter. We aim, of course, 
to compensate Masters adequately for the labor 
performed and it is based upon, to a very appreci- 
able extent, the amount involved. There is no 
fixed standard of compensation for a Master—it 
varies all the way from $25 a day up to $150 and 
sometimes, in large matters, even higher, but I 
think that it would be inequitable to have the 
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parties in this case pay the amount asked. I am 
of opinion that under the circumstances and hav- 
ing in view the amount involved, time expended 
and the issues, that $1800 is a full and ample com- 
pensation for the Master; and that will be the: 
amount allowed and it will be directed that it be 
paid by the Defendant Rauer in the first instance. 

The exceptions to the Master’s Report will be 
overruled. 


[Endorsed]: Filed Sept. 25, 1922. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[161] 


(Title of Court and Cause.) 


Order Overruling Exceptions to Master’s Report 
and Fixing Master’s Compensation. 

This cause came on to be heard at this term and 
was argued by counsel; and, thereupon, upon con- 
' sideration thereof, it was ordered, adjudged and de- 
ereed as follows: 

That the exceptions of the defendant J. J. Rauer 
to the report of the Master, which exceptions are 
numbered I to VII inclusive, be and the same are 
and each of them is overruled. — 

That the final report of the Master be and the 
same hereby is approved and confirmed. 

That the Master, H. M. Wright, Esquire, be and 
he is hereby allowed, given and granted the sum 
of Eighteen Hundred ($1800) Dollars as and for 
compensation for his services herein, the same to 
be paid by the said defendant, J. J. Rauer, in the 
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first instance, within 20 days from notice of this 
order. 
Dated September 30th, 1922. 
WM. C. VAN FLEET, 
Judge of the United States District Court. 


[Endorsed]: Filed Sep. 30, 1922. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [162] 


as 


(Title of Court and Cause.) 


Final Decree. 

The Court having heretofore and on the 11th day 
of September, 1916, made its Decree wherein it 
adjudged that A. E. Buckman at all times and up 
to and on the 19th day of February, 1915, wag the 
owner of Sunset Construction Company and of all 
of the property, books and records of said company, 
and that on said last-mentioned day said company, 
property, books and records vested in and became ° 
the property of the Trustee of the Estate of said 
A. E. Buckman, Bankrupt; and having decreed 
therein that defendants A. E. Buckman, J. J. Rauer, 
Fillmore Buckman and William H. Chapman sev- 
erally account for all moneys or property received 
by them from or advanced by them to defendants 
Sunset Construction Company since the 12th day 
of September, 1911; and having further decreed 
that for the purpose of taking said above-mentioned 
accounting said cause be referred to H. M. Wright, 
Master in Chancery of this court, to take and ex- 
amine said account and report thereon to this court; 
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And the said parties to this cause having ap- 
peared before said H. M. Wright, said Master in 
Chancery, and said accounting having been had 
by and before said H. M. Wright, and said 
accounting having been taken, examined and re- 
ported by him to this court; and it having been 
determined by said report that certain moneys 
are due from defendant J. J. Rauer to the plaintiff 
Trustee, but that there is nothing due to said plain- 
tiff from the defendants A. E. Buckman, Fillmore 
Buckman and W. H. Chapman, or either or any of 
them; and said report having been excepted to by 
defendant J. J. Rauer, and said exceptions to said 
report having been fully argued by counsel [163] 
for the respective parties to said cause, and, at the 
March term of this court said exceptions to said 
report having been submitted to this court for de- 
cision, and said cause having been thereupon taken 
under advisement by this Court and its decision 
thereof having been continued until the present 
term, 

NOW, THEREFORE, IT IS HEREBY OR- 
DERED, ADJUDGED AND DECREED: 

(1) That each and all of said exceptions of said 
J. J. Rauer to said report of and on said accounting 
had and returned to this court as aforesaid by said 
H. M. Wright, Master in Chancery, be and the same 
are hereby disallowed and overruled; and that said 
report be and the same is hereby ratified, approved 
and confirmed as a just and true report and ac- 
count ; 
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(2) That the defendants A. E. Buckman, Fill- 
more Buckman and William H. Chapman be and 
they are hereby dismissed from the above-entitled 
suit and it is hereby decreed that they recover from 
the plaintiff trustee their costs, charges and dis- 
bursements in this suit to be taxed; 

(3) That the sum of Three Thousand Seven 
Hundred One and 60/100 ($38,701.60) Dollars now 
deposited with this court in the matter of the bank- 
ruptcy of said A. E. Buckman be and the same is 
hereby declared due to said J. J. Rauer, but it is 
hereby decreed that the same shall be held and re- 
tained by plaintiff, and payment made to said J. J. 
Rauer by credit on the amount hereinafter declared 
due to said Plaintiff Trustee from said defendant 
J. J. Rauer. 

(4) That there is now due and payable from said 
J.J. Rauer to said Plaintiff Trustee, after crediting 
said sum of Three Thousand Seven Hundred One 
and 60/100 ($38,701.60) Dollars now in possession 
of this court as aforesaid, the sum of [164] Nine 
Thousand Three Hundred Twenty-one and 59/100 
($9,321.59) Dollars with interest from the date of 
rendition of said report, to wit: The day of 
December, 1921, at the rate of seven per cent (7%) 
per annum, the same being moneys belonging to the 
said Estate in Bankruptcy of said A. EK. Buckman, 
a Bankrupt, and to said plaintiff as the said Trus- 
tee thereof and collected and wrongfully retained 
by said defendant Rauer; and it is hereby decreed 
that said J. J. Rauer pay to said plaintiff Trustee 
said sum of Nine Thousand Three Hundred T'wenty- 
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one and 59/100 ($9,321.59) Dollars, together with 
interest as aforesaid, forthwith. 

(5) ‘That there is due from the Estate in Bank- 
ruptey of A. E. Buckman, a Bankrupt, of which 
the plaintiff herein is his Trustee, to said J, J. 
Rauer, the sum of Fifteen Thousand Forty-four 
and 62/100 ($15,044.62) Dollars after crediting on 
the total amount due said J. J. Rauer from said 
Estate in Bankruptcy the above-mentioned sum of 
Three Thousand Seven Hundred One and 60/100 
(3,701.60) Dollars, and it is hereby directed and de- 
creed that the claim of said J. J. Rauer against said 
Estate in Bankruptcy in the said sum of Fifteen 
Thousand and Forty-four and 62/100 ($15,044.62) 
Dollars, being the total claim of said J. J. Rauer 
against said estate, less the sum of Three Thousand 
Seven Hundred One and 60/100 (3,701.60) Dollars 
credited thereon as aforesaid, be paid to said J. J. 
‘Rauer in due course of administration, provided 
said claim be filed therein in due form within the 
period of ninety (90) days after this decree shall 
become final. 

(6) That plaintiff Trustee have and recover from 
defendant J. J. Rauer his costs, charges and dis- 
bursements in this suit to be taxed. 

Dated October 6th, 1922. 

WM. C. VAN FLEET, 
Judge of the District Court of the United States 
for the Northern District of California. [165] 
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Due Service and receipt of a copy of the within 
final decree this 3d day of November, 1922, is hereby 
admitted. 

H. M. ANTHONY, 
GRANT & ZIMDARS, 
Attorneys for Defendants. 


[Endorsed]: Filed and Entered Nov. 6, 1922. 
Walter B. Maling, Clerk. [166] 


—_______. 


In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California. 


IN EQUITY—No. 283. 


GEORGE J. HATFIELD, Trustee in Bankruptcy 
of the Estate of A. E. Buckman, Bankrupt, 
Plaintiff, 
vs. 
A. E. BUCKMAN, Bankrupt, J. J. RAUER, WM. 
H. CHAPMAN, FILLMORE BUCKMAN, 
J. A. MEADOWS, and SUNSET CON- 


STRUCTION COMPANY, a Corporation, 
Defendants. 


Settled Statement on Appeal from an Order or 
Decree Made Herein on the 11th Day of Sep- 
tember 1916, Including the Order Directing an 
Accounting and Referring the Matter of the 
Accounting to H. M. Wright, Master in Chan- 
cery of This Court, and from the Final Decree 


Made Herein on the 6th Day of November, 1922, 
Disallowing and Overruling the Objections 
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Made by J. J. Rauer to the Account and Report 
Filed Herein by H. M. Wright, Master in Chan- 
cery, Pursuant to the Order of September 11, 
1916, and Confirming and Approving Said 
Report, and Decreeing That the Said J. J. 
Rauer, Defendant, Pay to the Plaintiff the 
Sums of Money in the Said Decree Specified. 
BE IT REMEMBERED that the above-entitled 
cause came on for hearing in the August Term of 
the said court on August 30, 1916, before the Hon- 
orable Wm. C. Van Fleet, Judge of the said Court; 
T. H. Lane, Esq., and Lawrence M, Phillips, Esq., 
appearing as counsel and solicitors for plaintiff, 
and H. M. Anthony, Esq., appearing as counsel and 
solicitor for defendant J. J. Rauer; and at said 
hearing witnesses were sworn and examined, and 
documentary evidence introduced, and the substance 
of the said evidence and testimony, in so far as it 
relates or has any bearing upon the exceptions filed 
herein to the interlocutory decree and to the con- 
firmation of the report of the Master in Chancery, 
and to the Final Decree entered herein, is as fol- 
lows: [167] 
And, first, as to the exceptions in support of the 
lappeal from the interlocutory decree, viz.: 


Testimony of Fillmore Buckman, for Plaintiff. 


FILLMORE 8. BUCKMAN ealled as a witness 
for plaintiff, testified as follows in response to ques- 
tions by Mr. LANE, attorney for the plaintiff: 

I am not now an officer of the Sunset Construction 
Company, but I was the secretary of the Corpora- 

| tion until July 1, 1915. 
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(Testimony of Fillmore Buckman.) 

Mr. Lane called the attention of the court to the 
fact that it was admitted by the pleadings that A. E. 
Buckman was declared a bankrupt in February, 
1915. 

The witness, Fillmore Buckman, then proceeded: 

I think A. E. Buckman was allowed Two Hundred 
($200.00) Dollars a month from the Company up 
to the time I left its employment. The officers of 
the corporation. were: Mr. Chapman was president, 
Mr. Morey was Treasurer, and Mr. A. E. Buckman 
was General Manager, and I was Secretary. 
There were four Directors. I am a nephew of Mr. 
A. E. Buckman. Mr. Buckman got money from the 
Company as he needed it to carry on the business. 
I am not certain what his salary was. There was 
no fixed amount that Mr. Buckman was allowed for 
expenses. Some times it ran into the neighborhood 
of $500.00 a month in carrying on the business. 
These expenses were going out of town and ex- 
amination fees, and different things. Mr. Buckman 
took whatever money he needed from time to time. 
He was naturally managing the business. J won’t 
say the business belonged to him, but he was running 
the business—handling all the outside work. I was 
looking after some of the contracts myself, but Mr. 
Buckman needed money for expenses for lines and 
grades, and his own personal use, and whenever he 
needed money, he took it. He would come to me 
and ask [168] for a check and I would give it to 
him. I believe that it was in the minutes that Mr. 
Buckman was to have the necessary expenses to 
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(Testimony of Fillmore Buckman.) 

earry on the business. By personal expenses I 
mean expenses for his own personal use, that is liv- 
ing expenses. He would draw from $5 up when- 
ever he needed it and everything over his salary was 
charged up to expenses. He was allowed his ex- 
penses over and above the amount charged to his 
salary. He would account for part of the money, 
but not all. Sometimes he would bring back re- 
ceipts for lines and grades. I was never a Director 
of the Company; always a Secretary. 


Testimony of Arthur J. Meadows, for Plaintiff. 


Mr. ARTHUR J. MEADOWS called for the 
plaintiff, testified as follows: 

I am not now an employee of the Sunset Con- 
struction Company, but I was an employee up to 
the early part of February of this year, 1916. The 
position was not paying me, and I left the employ- 
_ ment. My employment consisted in looking after 
the work, going out taking time, keeping a time- 
book, making up their pay-rolls each week, and 
general outside work. My salary was $20.00 a 
week. I was not giving full time to the employ- 
ment. I had been employed about a year and four 
or five months—from October 1914 to February, 
1916. 

IT acquired 10,200 shares of the stock of the Sun- 
set Construction Company about October 1914 for 
which I paid $100.00. These shares were then trans- 
ferred to me on the books of the corporation, either 
in 1914 or the early part of 1915. I do not know 
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(Testimony of Arthur J, Meadows.) 

what proportion the 10,200 shares acquired by me 
bore to the entire number issued. The man from 
whom I bought the shares did not want them, and I 
said I would take them because I wanted to get a 
position with the Company. J never investigated 
to find out what part of the whole capital stock of 
the Company these [169] shares were. The man 
came to me and asked me to buy them. I purchased 
from a man named Mr. Wehrle. I notified the 
company just after I acquired the shares, but I do 
not think I had the shares transferred until two or 
three months afterwards. JI had no agreement with 
anybody as to what [ would do with these shares. I 
know that I owned all the shares of the corpora- 
tion that had been pledged. I understood that was 
all the stock that had been issued. I did not know 
I owned the Sunset Construction Company; I 
didn’t know but what they might issue other stock. 
Prior to the time I purchased the stock I had not 
been in the employ of the company; I had been in 
the collection business for 20 odd years in the City 
and County of San Francisco; part of the time as 
a collection agency and afterwards with Mr. J. J. 
Rauer. I had not been with Mr. Rauer for two 
years prior to 1914, nor since. I do not know what 
salary A. E. Buckman received, and I did not know 
what he was drawing from that concern. I did not 
inquire into these facts after I secured the controll- 
ing interest in the corporation. I did not place 
much value on the stock. My purpose in getting the 
stock was to get employment. I thought it would be 
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(Testimony of Arthur J. Meadows.) 

an investment for me to get the work—the work of 
attending to some of the outside matters, seeing peo- 
ple, and making collections of assessments, for 
which I got a commission. I bought all the stock of 
the Sunset Construction Co. for the purpose of 
handling that business. J did clerical work for the 
Company. My position was given me by Mr. A. E. 
Buckman I did not ask him to change directors or 
put in directors of my naming. I did not consider 
that a change in the management was going to affect 
me. I could not handle the practical part of the 
work. I bought the stock subject to the claims. I 
knew there were a lot of outstanding bills against 
the Sunset Construction Company because the 
creditors used to come to the office and ask if any- 
thing [170] had been collected on the bills. At 
the time I purchased I knew there would be no fur- 
ther obligations, because at that time Mr. Rauer was 
advancing money to meet the pay-roll; and also 
money to purchase the supplies. I knew that there 
would be no further indebtedness contracted by the 
company. I asked Mr. Rauer if it was all right 
and if it was safe to buy the stock. I told Mr. 
Rauer I would buy the shares of stock if I thought 
there was a chance of giving me work. I knew 
there was a big outstanding debt of the Sunset Con- 
struction Company at the time J bought. I knew 
that Mr. Rauer had a mortgage because I investi- 
gated that, and I knew there were a lot of outstand- 
ing bills for materials and supplies. The mortgage 
to Mr. Rauer was executed when I was in his em- 
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(Testimony of Arthur J. Meadows.) 

ploy. I was with Mr. Rauer more or less for 16 
or 16 years and then I was absent from the City, and 
‘had been in business for myself. Jt was not much 
business, because I had been sick. After my return 
from the country, I did not go back into his employ. 
I asked Mr. Rauer if I could make some collections, 
and he said he would speak to Mr. Buckman about 
it, and they gave me a few collections; afterwards I 
got this other work. I met Mr. Wehrle and he told 
me he had bought that stock. I told him I would 
probably be in a position where I could take it off 
his hands because I wanted to be connected with the 
Sunset Construction Company. I think I attended 
one or two meetings of the Sunset Construction 
Company in the early part of 1916 and latter part 
of 1915. I do not recall what matter came up at 
those meetings. I still own that stock. I received 
a written notice of these meetings from Mr. Chap- 
man, an officer of the corporation. There were no 
officers elected at this meeting. I am not a director 
now, but I was a director for some period in 1915, 
until the company went out of existence and lost its 
franchise. I do not think there was any change in 
the directors at that time. [171] At the directors’ 
meeting I voted my, stock. J don’t know what di- 
rectors I voted for. I know at one meeting that Mr. 
Chapman resigned ag a director, and I was elected 
in his place. I have no special recollection about 
th matter. I never intended to use my stock for 
making any changes in the directors of the corpora- 
tion. -I understood they had the same officers, Fill- 
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(Testimony of Arthur J. Meadows.) 

more Buckman was Secretary and A. E, Buckman 
was Manager. I was not going to interfere with the 
management because I did not understand the work. 
I do not think there was a stockholders’ meeting 
since I held the stock. J think it was a directors’ 
meeting which I attended. At that meeting there 
was present, Mr. Chapman and Mr. Fillmore Buck- 
man. Mr. Fillmore Buckman was Secretary. I do 
not think he was a director. Mr. McCoy was a 
director. J think he was at the meeting. I was 
notified to attend the meeting as a director. I 
have not got a copy of that notice. JI understood 
that I was elected a director on the transfer of my 
stock. 

I knew there would be no more indebtedness in- 
curred after my connection with the Company be- 
cause they were not running any bills. Everything 
that was purchased, and the labor, wag paid in cash. 
Mr. A. E. Buckman stated that Mr. Rauer was ad- 
vancing money so that everything could be paid for 
in cash. I also asked Rauer. , 

My collection business brought me from $100.00 
te $150.00 and I thought if I could increase my in- 
come from $75.00 to $100.00 a month handling the 
business of the Sunset Construction Company, I 
thought I would then be having an income of about 
$200.00 a month. 

Mr. Rauer was a friend of mine. Mr. Rauer 
stated it would be safe for me to buy the stock. I 
could not lose anything because he was advancing 
money to pay for the work and when the work was 
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(Testimony of Arthur J. Meadows.) 
finished there would be money to be collected on the 
bills due the Company. [172] 

I remember that at the last directors’ meeting that 
I attended the directors were Mr. Chapman, Mr. 
McCoy and A. E. Buckman. They were the direc- 
OTS, 

The COURT.—Now, Mr. Meadows, you testified 
within the last five minutes that you were satisfied 
that Mr. Chapman resigned and you were clected 
in his place. Now was he a director at the time 
you attended the last directors’ meeting? 

The WITNESS.—I don’t remember whether he 
resigned or not. I know that there was a resolu- 
tion passed with reference to some work and I 
signed it. 

I am not positive of the date of the meeting. It 
was the last of 1914, or the early part of 1916. I 
do not know what has been done since February of 
this year. I have not had anything to do with them 
since then. The corporation lost its franchise. I 
know there has been nothing done under contract 
since February of this year. This I know because 
their work is public work, and I can see what is 
being done from the records at the City Hall. I 
know that there has been nothing done under con- 
tract since February of this year because I have 
been out to the Hall and I know about the records 
and I know the work that has been done. I get my 
information as to what work they have been doing 
from the City Hall records because it all goes 
through the Board of Public Werks. I do not get 
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my information from the corporation records be- 
cause I am not doing any business for them at all 
now. They stopped paying me any salary a few 
months before I ceased work. They said they 
were not making any money and that they were 
going to quit. At the time I quit they owed me 
about $130.00, which I have asked Mr. Buckman 
to pay, and he always told me they were doing 
some work, and he would put me off saying that 
when they collected some money they would pay 
jitieexee. Buekman [173] said “Things afte not 
going just right now, and there is no money on 
hand, the money is out on contract and they are 
not collecting the assessments. After I became 
the owner of the stock I would go up to the office 
and see what was going on, then see A. EK. Buck- 
man, and sometimes Mr. Fillmore Buckman. 

The company had some machinery, scrapers and 
cars. There was a mortgage on this machinery, 
and I knew there was very little equity in it. I 
knew that this machinery would not bring 5¢ on 
the dollar for what they paid for it. It was in 
such a dilapidated condition. I recommended they 
should spend some money for repairs in order that 
they should keep the plant in working order. 


On cross-examination by Mr. ANTHONY. 

At the time I purchased the stock I was aware 
that the Sunset Construction Co. owed a great deal 
of money, and I was aware that it had given a 
chattel mortgage on all its tools and implements 


and fixtures and stock in trade. Since I have been 
% 
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connected with the company they have been winding 
up their affairs, trying to get some money out of 
the work that they had done in order to pay off 
this indebtedness and the mortgage on the plant. 

Since my connection with the company, the com- 
pany has done considerable street work in San 
Anselmo, Marin County, and in the Richmond Dis- 
trict they were grading a block on 22d Ave., and 
on the Lincoln Highway, and also some work in 
Burlingame, and other small jobs, also some work 
in the Sunset District, and in doing such work la- 
bor and material was required. 

The COURT.—That work and those contracts 
necessitated the incurring of obligations, didn’t 1t? 

A. Yes, for labor and material. | 174] 

The COURT.—But you testified here a short 
time ago that you bought that stock because you 
knew they were doing nothing that would enable 
them to incur any obligations. 

A. Because I inquired of ‘Mr. Rauer if he would 
continue to advance money to the company. I 
bought the stock simply on the assurance of a third 
party that he was going to advance all necessary, 
expenses to carry on the work. That he would con- 
tinue to advance the money for labor and material. 

T was told by Mr. Rauer that he was going to 
advance some money to pay for the labor and ma- 
terials. I do not know whether there was a writ- 
ten contract wherein he agreed to do so. Mr. Rauer 
advanced money to buy material. I used to go to 
Mr. Rauer for orders to buy material and go to 
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him for money to pay the pay-roll. I could not 
get any materials without a written order from 
My. Rauer. I could not get any credit in the name 
of the corporation. 


Redirect Examination by Mr. LANE. 

‘The contract at San Anselmo was begun in Sep- 
tember or October of last year. The contract at 
19th & Kansas Streets in the city was taken the 
latter part of the. year, and was in progress when 
I quit the employment. The Richmond contract 
at 14th Avenue, was taken a long time ago, but they 
did not start the work for a year after the con- 
tract was let. It was a private contract for Hey- 
man Bros. The Carolan Estate work in Burlin- 
game was taken the early part of last year and 
Was In progress. 

IT saw the prices when the contracts were awarded. 
I could not tell you just the amounts. I could tell 
you that the Carolan contract amounted to $12,- 
000.00 or more; there was extra work to do. The 
San Anselmo contract amounted to somewhere be- 
tween $8,000.00 and $9,000.00. The 19th & Kansas 
amounted [175] to about $10,000.00 or $11,000.00, 
and the Richmond contract about $1,800.00, and the 
22d Avenue and Lincoln Way, Sunset, about $4.- 
000.00. I believe there was a profit in these con- 
tracts. I do not know what the profit avas. 
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Testimony of Fillmore Buckman, for Plaintiff (Re- 
called). 


Mr. FILLMORE BUCKMAN was recalled and 
again interrogated by Mr. LANK. 

I recall the stock certificate book you show me 
as that of the Sunset Construction Co. The first 
entry is a certificate for 50 shares issued to F. W. 
Simmie on April 19, 1910. The second Sunset Con- 
struction Company was organized in 1911. This 
was so organized because they lost their franchise 
for the nonpayment of taxes and had to reincor- 
porated. They reincorporated under the same name, 
and the only reason for reincorporating was on 
account of the nonpayment of the franchise taxes. 

Mr. LANE. Q. That stock certificate book then 
has nothing to do with the present Sunset Con- 
struction Company ? 

A. No, because the Sunset Construction Com- 
pany was reincorporated, and, of course, they is- 
sued new stock at that time. 

I was not secretary at that time and don’t know 
anything about the leaves in the book being torn 
out. 

Turning to that portion of the book where the 
stock certificates of the present Sunset Construc- 
tion Company are, we find that the first certificate 
is one share issued to A. E. Buckman, on April 23, 
1915; the corporation was organized in April, 1911. 
According to that, the stock was taken up and new 


stock issued. 
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There was a Sunset Construction Company that 
was organized last year, and the first certificate of 
stock was issued in December, 1911. There were 
00 shares to A. E. Buckman, and then there were 
00 shares to J. Morey on the same day; and also 
50 [176] shares to W. H. Chapman on the same 
day; and then there were 10,000 shares on the same 
day to W. H. Chapman, J. Morey and A. E. Buck- 
man, trustees for the Sunset Construction Com- 
pany, and on the same day there was one share 
issued to J. Morey; 49 shares to J. ‘Morey, as trus- 
tee for Buckman, and on the same day one share 
to W. H. Chapman; and on the same day, 49 shares 
to W. H. ‘Chapman, trustee for ‘Mr. A. EK. Buckman. 
Those certificates are all dated December 15, 1911. 
The last entry was on April 23, 1915, when one 
share was issued to A. E. Buckman and one share 
to J. Mowry and one share to A. J. Meadows, and 
one share to W. H. Chapman, and 10,196 shares 
to A. J. Meadows, all on April 23, 1915. 

There is a notation on the last stub of that book 
as to what stock was turned in for new certificates. 
I was secretary at the time, but I didn’t write that, 
it was written by Meadows. I do not know what 
the consideration for the issuance of that certificate 
for upwards of 10,000 shares was. 


Testimony of Sam M. Phillips, for Plaintiff. 


SAM M. PHILLIPS, called as a witness for 
the plaintiff, then testified in substance as follows: 
I was one of the attorneys for the Trustee in 
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Bankruptcy of A. E. Buckman, and was such in 
the latter part of 1915. At that time the Referee 
in Bankruptcy made an order directing the secre- 
tary of the company to bring into court and ex- 
hibit the stock transfer and certificate books of 
the Sunset Construction Co. I made a memoran- 
dum at that time which is on the slip of paper 
which you hand to me. I do not recall the month 
when that was made. This stock certificate book 
was examined by me at that time, and I made that 
list of the stock certificates which had been issued. 
It is on the slp of paper which you handed to me. 
The memorandum is made in my handwriting. 
The last stub in the stock [177] certificate book 
is dated April 22, 1915. That stub is not on the 
memorandum which I made of those certificates 
which had been issued at the time of my examina- 
tion. That certificate had not been issued at the 
time I saw that stock certificate book. The stock 
was issued to A. J. Meadows. At the time I 
examined this book I initialed the cover and I 
still find my initials in it. On that occasion I 
examined Mr. Fillmore Buckman in bankruptcy 
and he testified that the salary of A. E. Buckman 
was $150 a month and the books of the Company 
were brought into Court and showed that A. E. 
Buckman was drawing $600 and $700 a month in 
addition to his salary, as expense money. 
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Testimony of Jessie Morey, for Plaintiff. 


JESSIE MOREY, called as a witness for the 
plaintiff, testified in substance as follows: 

Certain stock in the Sunset Construction Co. 
was issued to me, but I really never held that stock 
at all. I was simply a director for convenience. 
IT am a stenographer in Mr. Chapman’s office. 
Somebody else owned all the stock that was issued 
to me, but I don’t know who it was. I think I 
attended all director’s meetings up to the time I 
resigned in July, 1915, but I do not know who 
was elected in my place. 


Testimony of W. H. Chapman, for Plaintiff. 


W. H. CHAPMAN, called as a witness for plain- 
tiff, testified on direct examination in substance 
as follows: 

I was one of the organizers of the Sunset Con- 
struction Company. One certificate was issued to 
me in my name as an incorporator, and I was the 
legal owner of it, but the beneficial ownership was 
in Mr. A. E. Buckman. I have no interests in the 
profits of the corporation. The stock was given to 
me simply [178] to act as a director. I was the 
attorney for the company, and the office of the com- 
pany was in my office. The stock standing in 
the name of Miss Morey was in the same position 
as the stock owned by me. She acted for it, or 
rather for Mr. A. E. Buckman. The beneficial 
ownership of that stock was in Mr. Buckman. I 
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was a director in the corporation until I resigned 
about the first of July, 1915. The directors who 
were elected in the place of Miss Morey and my- 
self were A. J. Meadows and John McCoy. I 
think the last directors were A. E. Buckman, John 
McCoy and A. J. Meadows at the time the corpora- 
tion expired, that is, forfeited its charter, in March 
of this year. It had previously forfeited its charter, 
and then other proceedings were had by which 
it was continued in existence until the second 
forfeiture of its charter. 

Miss Morey and I were simply dummy directors. 

TI wrote the certificate of stock that was issued 
on the 23d of April, 1915. The entries were made 
on that day. I filled in the stock certificates, and 
on the same day Mr. Fillmore Buckman, who was 
secretary, signed as secretary, and put the seal of 
the corporation on. Then other certificates that 
have been marked in here, that have never been 
torn out, were not signed by the secretary, and 
were never in fact issued. 

There is no question but what this was made 
on the date that it is here, that is, in my mind. 
Originally the corporation forfeited its charter 
some time in December for nonpayment of taxes, 
and we contemplated, when we incorporated, the 
issuance of the certificates shown in the books that 
are filled out but not signed by the Secretary, to 
be issued in the place of the old certificates, and 
the same number of shares [179] issued to the 
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directors of the defunct Sunset Construction Com- 
pany as trustees for the corporation, the 10,000 
and odd shares; we afterwards learned that what 
we had done in reincorporating was practically a 
redemption of the right to act, and we went ahead, 
then, just as though there had been no forfeiture, 
and considered the old certificates as valid certi- 
ficates of the corporation. 

We did not issue any new certificates; only in 
lieu of cancelled certificates of the old corporation, 
all of these that are in here were to take the place 
of the old certificates, but they are still here, the 
same number of shares; also that certificate for 
10,000 shares, in the name of myself, A. EK. Buck- 
man and J. Morey, they are still in the book. 
That was never issued. I intended to issue that in 
place of the old. 

At the time that corporation No. 1 forfeited its 
charter, A. EK. Buckman, J. Morey and myself were 
the directors of the old corporation. We were also 
the directors and incorporations of the new cor- 
poration. The original incorporators of the defunct 
corporation were Simmie, Lewis and J. Morey, and. 
they resigned and Mr, A. E. Buckman and myself 
were elected in place of two of them. They were 
simply the first acting incorporators. Myr. Buck- 
man and Miss Morey and myself were directors of 
the new company and of the old company; the 
directors were precisely the same. 

That certificate for 10,000 shares is signed by 
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Mr. Chapman as president, but it is not signed by 
the Secretary, and it is not removed from the book. 
I would like to explain the absence of leaves 
in this book, in the first part of it. On the inside 
of the covering is a statement of a company; that 
was a corporation formed shortly after the fire, 
and this was an old stock certificate book of that 
corporation, and where these leaves had been torn 
out they [180] were issued for that corpora- 
tion. They had nothing to do with the Sunset 
Construction Company. There have been no pages 
taken out of this book at all in reference to the 
Sunset Construction Company. At the time the 
first incorporation of this company was had these 
leaves were torn out in the front of this book, so 
as to use it instead of buying another book. 


On cross-examination, W. H. Chapman testified 
as follows: 

The original incorporators of corporation No. 1 
resigned so that A. E. Buckman, J. Morey and my- 
self became directors of the old corporation. Then, 
the last corporation, we three were the incorporat- 
ors and remained the directors until July 1, 19165. 
On July 1 Miss Morey and myself resigned, and 
Mr. Meadows and Mr. McCoy were appointed 
directors in our place. 

Tt was at the time the directors met on the Ist 
of July; I think Miss Morey resigned first and 
Mr. Meadows was appointed in her place, and then 
Mr. Meadows and Mr. A. E. Buckman were there 
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present, and I resigned, and they elected Mr. Mc- 

Coy; that was the way it was, it is my recollection. 
Up to that time, at least, A. E. Buckman was 

the owner of all the shares of stock of the corpora- 

tion and Miss Morey and I simply held a share 

each to qualify as directors. 


On redirect examination W. H. Chapman testified 
as follows: 

The stock of the corporation was not issued to 
Mr. Buckman, but he was the incorporator of the 
corporation and the owner of the assets. I don’t 
think we had any stockholders’ meeting except 
the original meeting of stockholders to adopt the 
by-laws. [181] 

That is the only stockholders’ meeting they ever 
had. 

I could not say that there were any particular 
instructions given, but whatever business was 
needed to be done, of course, we were guided by Mr. 
Buckman’s advice. 

Mr. Buckman was made general manager, with 
full power to act. He could borrow money for 
the company, and I think execute notes for the 
company. It seems to me sometimes we passed 
special resolutions giving special power to him; I 
think we did that in the ease of a chattel mort- 
gage, and in some instances with Mr. Rauer. All 
those proceedings would be found in the minutes. 
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On recross-examination W. H. Chapman testified 
as follows: 

The Meadows stock was transferred to him on the 
23d of April, 1915, and it was subsequent to that 
that I resigned and he was appointed. Prior to 
that I did not know he owned it. I had 
been told it had been sold, and he brought in the 
certificate to the office and asked for a transfer. 
I knew that that stock had been pledged to Mr. 
Rauer. JT think that I delivered the certificate of 
stock to Mr. Rauer. Mr. Rauer loaned money to 
the corporation with which it carried on its busi- 
ness. 


Testimony of A. E. Buckman, for Plaintiff. 


A. H. BUCKMAN, called as a witness for plain- 
tiff, testified in substance as follows: 

I am the bankrupt. I pledged my stock in the 
Sunset Construction Company to J. J. Bauer. I 
pledged 10,150 or a little more of the shares of the 
company that I had. This pledge [182] was 
made in January, 1914. It was made for moneys 
advanced by Mr. Rauer to the Sunset Construction 
Company. We were borrowing money from Mr. 
Rauer to carry on the business. In making this 
pledge I just delivered the stock to Mr. Rauer. I 
could not swear positively, right now, but I be- 
lieve there was a written instrument signed and 


delivered. 
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The stock stood on the books of the corporation 
at that time in Mr. McCoy’s name, if 1 remember 
right. I am not positive about whether it was the 
stock of the first Sunset Construction Company— 
it was the stock that I owned in the company, and 
I pledged it all with Mr. Rauer for money advanced 
to the Sunset Construction Company and used in 
their business, and not by me personally. 

At the time we originally incorporated the com- 
pany, the stock was issued in Mr. McCoy’s name, 
and shares to Mr. Chapman and myself and Miss 
Morey—I do not know any special reason for it 
being in McCoy’s name, but it was, though. 

Mr. LANE.—It does not show in the stock certi- 
ficate book of the new company. Since the second 
Sunset Construction Company was organized, there 
has been no issue of 10,150 shares of stock, and 
that I did not know until this morning. As Mr. 
Chapman stated this morning, they formed a new 
company, and without issuing any stock agreed 
that the stock issued in the old company should 
be the stock in the new company; so the only evi- 
dence of this stock is the certificate issued by the 
old company, which, at the time this company was 
formed, was defunct. 

WITNESS (Continuing).—That was merely a 
pledge to Mr. Rauer for moneys he had advanced. 
We commenced borrowing money from Mr. Rauer, 
I think in 1911, and we kept drawing money at 
different times. We gave him notes or checks 
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which we carried or assignments of money due us 
and stock in the company—the [183] books 
show. I was giving Mr. Rauer notes signed by 
myself as manager. The books will show the 
money that was got from him at different times. 
But that money was not advanced to me personally. 

I was the incorporator of the company and 
owned the stock, all of it. Although it stood in the 
name of people as trustees, I owned the stock, was 
supposed to own it. I am a director of the Sunset 
Construction Company now, and the other directors 
are Mr. Meadows, Mr. McCoy, and myself. I 
have always been a director. I don’t remember 
the date Mr. Meadows became a director, but I 
think it was July, or something, 1915. TI don’t re- 
member the date; the books will show. 

Thereupon the minute-book of the Sunset Con- 
struction Company was offered and admitted in evi- 
dence. Said minute-book contained no record or 
minutes showing the election, appointment, or 
other qualification of either -A. J. Meadows or 
McCoy as director of the Sunset Construction Com- 
pany. 

WITNESS (Continuing).—The Sunset Construc- 
tion Company forfeited its charter, I think in 
March, 1916, for its failure to pay the corporation 
franchise tax. I think that tax was some $60, 
with some percentage added; I think they have 
brought suit to recover it; I am not sure. At the 
time the charter was forfeited Mr. Meadows, Mr. 
McCoy and myself were the directors. 


y 
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It was here stipulated that Mr. Buckman, Mr. 
McCoy and Mr. Meadows be brought in as parties 
defendant, in place of the Sunset Construction 
Company, the charter of which was forfeited after 
this suit was brought, as trustees of the Sunset 
Construction Company, and that the substitution 
may be had without filing a supplemental bill. 
[184] 


Testimony of J. J. Rauer, for Plaintiff. 


J. J. RAUER, called for the plaintiff, testified 
on direct examination in substance as follows: 

I am the man to whom Mr. Buckman pledged 
the 10,150 shares of stock in the Sunset Construc- 
tion Company. The pledge was made in January, 
1914, by a pledge note, and the stock was then de- 
livered tome. JI have here a copy of the note. 

The COURT.—AII you are litigating now is the 
ownership of the stock, I suppose. 

Mr. LANE.—The ownership of the stock, and it 
is my contention that there has never been any 
valid pledge of this stock. 

WITNESS (Continuing).—I was examined be- 
fore the Referee in Bankruptcy in the spring of 
1915. I did not testify that that pledge had been 
made merely by giving me the shares of stock of 
the Sunset Construction Company, and that I did 
not recall that there was anv written instrument. 
On the contrary, I said this: that the concern owed 


me $40,000 or $50,000 and I had that stock pledged 
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with other securities, and if they would pay me 
they would be welcome to it. The pledge was made 
in good faith, they gave it to me, and after that I 
advanced on that security, together with other 
security, and I told the Referee down there that. 

At that time I also had a chattel mortgage on 
the personal property. Jt was not in my name; 
it was in the name of Mr. Wehrle, a relative of 
mine, but that mortgage is my property. 

I took the deed in the name of my niece, be- 
cause I do that often with loans; I had no reason 
for it. I have mortgages in different people’s 
names, and then they transfer them to me. I have 
made that a custom for years, for no special reason 
at all. I did not do it to cover up property that 
really belongs to somebody else; not at all; the affi- 
davit and mortgage show that it is their property, 
and they borrowed so much money; I thought 
[185] it made no difference who they borrowed 
it of, as long as they got the money. 

Besides real property and this stock there were 
some contracts; they had a contract with Mr. Caro- 
jan that they thought they were going to make 
quite a sum of money out of, and when the matter 
got through they lost $7,000 or $8,000. Those con- 
tracts were assigned to me. TI loaned about $8,000 
worth on the deed of the real property and my 
account gives credit for it. 


George H. Hatfield et al. 238 


(Testimony of J. J. Rauer.) 

On cross-examination J. J. Rauer testified in sub- 
stance as follows: 

The first money transaction I had with the Sun- 
set Construction Company was in the year 191], 
and from that time to date they are indebted to 
me for moneys advanced. This is a book of ori- 
ginal entry that I kept myself. 

The COURT.—I am not going into an accounting 
of that kind. My theory of this case is that if 
this stock belongs to Buckman, a decree will go to 
that effect, and an accounting will be had; other- 
wise, I do not care anything about it. He admits 
that he simply holds it as a pledge, that it never 
was sold to him, that it was simply assigned to him. 
The only question is, whose property was it? If 
it was Buckman’s property, they will be entitled 
to a decree, and then an accounting as to the pres- 
ent rights will be had before a Master. 

WITNESS (Continuing).—The stock that was 
pledged to me on the $20,000 note,—I sold it at 
open sale and gave notice before I made the sale. 
I served notice on Mr. Buckman and regularly held 
the sale on August 12, 1914. I did this under your 
direction, Mr. Anthony. I found that the concern 
was not satisfactory to me, and I did not want to 
be obligated to a large [186] number of eredi- 
tors which they have now, and my contract was 
finished. 

IT had a formal sale of the stock, and the stock 
was purchased at that sale. I did not become the 
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owner of that stock. I gave notice it was to be sold 
at 12 o’clock on August 12 at my office. I have 
no copy of that notice; I gave it to Mr. Anthony. 
Mr. ANTHONY.—1 have no copy of the notice; 
I gave it to Mr. Buckman. . 
Mr. BUCKMAN.—I have no copy of that notice 
that I remember of. 


Testimony of Louise Brown, for Plaintiff. 


LOUISE BROWN, a witness for plaintiff, testi- 
fied in substance as follows: 

I am a creditor of A. E. Buckman and of his 
estate in bankruptcy and have been such for over 
two years. My claim is based upon a judgment 
against him for $15,000. Mr. Buckman stated to 
me in reference to my claim that before he would 
pay my claim he would see me in Hell first—before 
I would get one dollar of his money. He also said » 
he would go through bankruptcy and would even 
go to State’s prison before he would pay me. He 
said the same thing to my attorney, Herbert Choyn- 
ski. Mr. Buckman hears me and knows that I 
speak the truth. 


Testimony of J. J. Rauer, for Defendant. 


J.J. RAUER, called as a witness for the defend- 
ant, testified on direct examination as follows: 

The two signatures on the paper shown to me 
are the signatures of Mr. Buckman. I gave notice 
of the sale of the shares of stock under the pledge 
by written notice, and notifying them I would sell 
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the shares. That notice was given two days before 
the sale. I told them verbally about it also. I 
told them I wanted to sell the stock. I did 
sell the stock. Isold [187] the shares for $50.00, 
and I turned the shares over to the purchaser. 
The purchaser was Mr. Wherle. I actually de- 
livered the stock to him and he paid me the money 
and since then I have not had possession of the 
shares. 

At the time the Sunset Construction Company 
gave me the promissory note for which the shares 
were pledged by Mr. Buckman, the Company was 
owing me $20,000.00, or more, and the note was 
given to secure the money I had advanced and to be 
advanced. After the note was given to me I ad- 
vanced $24,770.00 and I have advanced a shortage 
of $10,000.00 more, and the dates and the amounts 
of these figures are in the papers you show me— 
these checks. These checks represent actual money 
from me. They would get money from me, and they 
would give me a check, saying, ‘‘Mr. Rauer, I am 
going to get money,’’ and then they would give me 
an assignment of their contract. 

The Carolan job in Burlingame, they lost $7,000; 
I did not get anything out of it, not a cent; at San 
Anselmo I went over there and loaned $1,400, I paid 
every bill that there was against them for labor and 
material, and everything I lost. I have taken peo- 
ple’s word for getting money back, and, of course, I 
have done wrong. I let my judgment get the best 
of me. 
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The actual loss was about $24,000 or $25,000 or 
$26,000 that I did not get back. The greatest 
amount of indebtedness due to me at any one time 
was as high as $55,000 or $60,000. I have gotten 
some of that money back. If I was to figure it up 
I would have a loss of between $24,000 and $25,000; 
that is what I have been loser in five or six years. 

An instrument purporting to be a chattel mort- 
gage by the Sunset Construction Company, signed 
by A. E. Buckman, General Manager, and ac- 
knowledged by him with the usual certificate at- 
tached, [188] that it was not given to delay, 
hinder or defraud creditors, and prefaced by a gen- 
eral resolution of the Sunset Construction Company, 
authorizing the making of this chattel mortgage and 
the promissory note, was then introduced in evi- 
dence, the signatures of Mr. Buckman and Mr. 
Wehrle thereto and the instrument having been 
identified by the witness. 

WITNESS (Continuing)—Mr. Wehrle is my 
brother-in-law, and he is the man this stock was 
sold to when I sold it. Then Mr. Wehrle in turn 
transferred it to Mr. Meadows. He is not con- 
nected with me in business. I have been out of 
business for six years, but I have had collections on 
different contracts that I turned over to him to 
make whatever money he could out of it. I have 
not been in the collection business for I think now 
four or five years. 

Witness was then shown an instrument, the signa- 
ture of which he identified as Mr. Buckman’s, and 
which instrument purported to be a promissory note 
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dated June 16, 1914, payable one day after date, for 
the sum of $5,000, signed by A. E. Buckman, General 
Manager of the Sunset Construction Company, with 
the corporate seal attached ; also another promissory 
note, dated June 18, 1914, made by A. E. Buckman, 
General Manager of the Sunset Construction Com- 
pany, for the sum of $10,000.00 in favor of H. 
Wehrle. 

Witness testified that he gave these sums of money 
for the purpose of these promissory notes,—5,000 
and $10,000—and that as security had a mortgage on 
the plant. That is the chattel mortgage he is read- 
ing there, and those are the notes that accompanied 
the chattel mortgage. Witness testified that he fore- 
closed the chattel mortgage and purchased it for 
$7,500, leaving a deficiency Judgment. 

The notes and mortgage were introduced in evi- 
dence. [189] 

WITNESS (Resuming).—From March 29, 1915, 
up to the present date, I have had transactions with 
them. 

They would get a contract, for instance, like Kan- 
sas Street, they would give me that contract, and I 
would file the assignment at the City Hall—they 
would get the work; they would say ‘‘I have taken 
that for so much a yard,’’ and I would go and ask 
some friend of mine, like Flynn & Tracy, and they 
would say there ought to be a couple of thousand 
dollars in it, and then there would something come 
along, like at San Anselmo, instead of making $2,- 
000 or $3,000, there would be a loss of $1300 or 
$1600, but I had to go on and see it through. 


238 J. J. Rauer vs. 


(Testimony of J. J. Rauer.) 

The Kansas Street work, that was a public con- 
tract. It was transferred in the City Hall, and the 
assessment issued tome. I lost money on it; it was 
not profitable. 

The San Anselmo job was a public contract, the 
same way. It was assigned to me, and on the 
strength of that assignment I advanced the money 
for the doing of that work, and paid all the bills on 
that job,—every dollar—and there was a deficiency 
of about $1,400 which I lost. 

The Sunset Construction Company had its office 
on Post Street, in the second story of the Lick 
Building. I did not have my office there. I never 
had my office with the Sunset Construction Com- 
pany. I had nothing to do with the Sunset Con- 
struction Company’s office. I did not have any 
supervision of the accounts of the Sunset Construc- 
tion Company. I had nothing to do with it, 
nothing at all. Mr. Fillmore Buckman acted as 
bookkeeper of the Sunset Construction Company 
and collected moneys for them. [ never heard 
anything about what salary Mr. Buckman was 
getting until I got in the bankruptcy court, when 
-I ascertained that Mr. Buckman was receiving 
large sums of money. I told him he could get 
$50.00 a week for managing this thing, and no 
more. [190] 

Thereafter I had a general supervision of the 
accounts and I would not allow any more contract- 
ing of bills except in my name. 

The office of the Sunset Construction Company 
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is there yet. I did not do anything in regard to 
the rent; I had nothing to do with it. 

By saying I supervised the bills and everything 
with reference to it, J mean I paid for the material 
and paid for the labor; it was all charged to me, and 
I have the bills for it right here in my hand. If I 
had not paid the bills I would have lost it all, I 
had to do it. I did not endorse the fact that Mr. 
Wehrle paid me $100 for the stock upon the note 
that I held. I did not get $100. I got $50. I 
didn’t endorse the receipt of the $50 on the note. 
[223g A 

Thereupon the Court made its interlocutory de- 
cree and order of references as follows, viz.: 


(Title of Court and Cause.) 


‘‘Interlocutory Decree. 

This cause came on to be heard at this term, and 
was argued by counsel; and thereupon, upon con- 
sideration thereof, it was ordered, adjudged and 
decreed as follows, viz.: 

1. That A. E. Buckman at all times, and up to 
and on the 19th day of February, 1915, was the 
owner of all the issued and outstanding capital 
stock of the Sunset Construction Company, a corpo- 
ration, and that on said last-mentioned day said 
stock vested in and became, and now is, the property 
be Re Cords, Jr., as: tiustee of the estate of A. HE. 
Buckman, bankrupt. 

2. That A. E. Buckman at all times, and up to 
and on the 19th day of February, 1915, was the 
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owner of the Sunset Construction Company, a cor- 
poration, and of all of the property, books and rec- 
ords of said company, and that on said last-men- 
tioned date said company, property, books and rec- 
ords vested in and became, and now are, the prop- 
erty of R. Cords, Jr. as trustee of the estate of A. E. 
Buckman, bankrupt, and that said property be held 
by said Cords pending an acounting between said 
company and defendants A. E. Buckman, J. J. 
Rauer, Filmore Buckman and Wm. H. Chapman. 

3. That defendants A. E. Buckman, J. J. Rauer, 
Filmore Buckman, and Wm. H'. Chapman severally 
account for all moneys or property received by them 
from, or advanced by them to, defendant Sunset 
Construction Company since the 12th day of De- 
cember, 1911, whether such transactions were made 
in the name of third persons or in the names of 
said parties, for the purpose of determining what 
claims, if any, exist between said company and said 
persons. [192] 

4. That for the purpose of taking such above- 
mentioned accounting said cause be referred to 
H. M. Wright, Master in Chancery of this Court, 
to take and examine said account and report thereon 
to this Court. 

Dated, September 11th, 1916. 

WM. C. VAN FLEET, 
Judge of the District Court of the United States 
for the Northern District of California.”’ 

Pursuant to said order of reference the testimony 
was heard before H. M. Wright, Master in Chan- 
cery, and the hearings were had on October 29, 30th, 
and 31st, November 2d, 6th, 8th, 16th and 30th, De- 
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cember 6th, 1919 and March Ist, 3d, and 10th, 1920, 
and at said hearings before the Master the parties 
hereto appeared, plaintiff being represented by Ed- 
win H. Williams, Esq., and the defendant, J. J. 
Rauer, by Messrs. H. M. Anthony and M. J. Green, 
the following testimony was taken and evidence ad- 
duced, viz.: [193] 


Testimony of J. J. Rauer, for Defendant (Recalled). 


J. J. RAUER, called as witness for the defend- 
ant, testified in substance as follows: 

The account which I present and which is marked 
Exhibit 1, was prepared by me from written data 
and from my books. From March 19, 1911 to No- 
vember, that year, the Sunset Construction Com- 
pany got indebted to me for $15,000 which my books 
will show, and I demanded security. They con- 
veyed some lots to me as security and as the interest 
I was charging was a little steep I permitted them 
to place a mortgage on the lots which they had con- 
veyed to me. They realized $6734.16 on that mort- 
gage and paid me the money. That was the Straud 
mortgage. That left a balance of $6,000 due to me 
and, long afterwards, I took an absolute conveyance 
of the lots which the Company had originally given 
to me as security and allowed them a credit of $6000 
to close the transaction. ‘The dates of the receipt 
of the $6,734.16 and the date of the credit of $6,000 
for the lots which were conveyed to me show in my 
account. I also have here a check for $1500 dated 
July 11, 1917 which represents money I received 
from Taylor. This was money that came due to me 
on the account above mentioned. I loaned the 
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money for the purpose of financing the street work 
contracts of the Company and the Taylor contract 
was done before 1912 but Taylor contended the 
money was not due from him until the work on the 
other side street was finished and so he did not pay 
the money until 1917. 

That he started to lend money to Sunset Con- 
struction Company on March 19, 1911, and continued 
to lend it money until November 1916; that the ac- 
counts and the supplemental account which he pre- 
pared in accordance with the Master’s order and 
which were introduced in evidence and marked De- 
fendant’s Exhibits 1 and 2, show all the transactions 
between himself and the Sunset Construction Com- 
pany and that they are full, true and correct ac- 
counts of said transaction. [194] 

These ‘accounts show that the amount owing to 
to J. J. Rauer by the Sunset Construction Company 
on account of said transactions on February 19, 
1915, over and above all set-offs or credits that said 
Sunset Construction Company is entitled to, is the 
sum of $36,807.04, and that the amount owing to 
J. J. Rauer from the Sunset Construction Company 
on account of the transactions between them since 
February 19, 1915, is the sum of $18,561.54 after 
giving credit for all collections made by J. J. Rauer 
and all claims and credits that the Sunset Construc- 
tion Company is entitled to, and that this sum of 
$18,561.54 is outside of and beyond said sum of 
$36,807.04 owing February 19, 1915, thus making 
the total sum owing to J. J. Rauer by the Sunset 
Construction Company on account of all transac- 
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tions between it and J. J. Rauer since March 19, 
1911, the sum of $55,368.58. . 

The Sunset Construction Company never bor- 
rowed any money from Nat Boas directly, but all 
transactions covered by my account, were transac- 
tions where the money was borrowed directly from 
me, whether the money borrowed was my money or 
whether I borrowed it from Nat Boas, J. A. Miller 
or any one else. This transaction of $8260 men-. 
tioned in the account was one where I obtained the 
money from Nat Boas and loaned it to the Com- 
pany. The amount due me from the Company on 
December 3, 1918, was $20,000 and the Sunset gave 
me its promissory note to cover this indebtedness. 
That was the full amount then due outside of these 
checks, dated May 20, 1914, for $8,260. I did not 
make oath that the full amount due me from the 
Sunset Construction Company on December 3, 1913, 
was $20,000 and the answer filed in this proceeding 
was not my answer.. The balance shows on my 
books as $20,000. The checks for $8,260 came in 
after the date of that balance, so that it is correct 
that the full amount of the balances due me on De- 
cember 3, 1918, was $20,000 and that is the [195] 
amount shown on my books and alleged 'by me in my 
answer here on file to be the correct amount due. 
That is the amount due after striking a full account 
of all debits and credits prior to that date, Decem- 
ber 3, 1913. On the date of that balance I held 
securities from the Sunset Construction Company, 
consisting of the fifteen lots which I have already 
mentioned and which were mortgaged to Straud, 
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and also held an assignment of the moneys due from 
Taylor which I have mentioned. The Straud mort- 
gage was for $9,000 but I only got $6,734.16 out of 
it. I have here an original assignment dated July 
26, 1911, which shows the assignment as security 
from the balance due me from the Sunset Construc- 
tion Company of the following contracts: 

1. Contract of Dec. 4, 1910, made by Taylor 
Iistate for grading certain lands in Outside Land 
Block 748. 

2. Contract dated June 8, 1911, made by Joseph 
Estate Company for grading and improving streets 
in O. L. Blk. 744. . 

3. Contract with Sol Getz and other owners to 
grade, macadamize and curb 27th Avenue between I. 
and J. Streets. 

4, Contract dated February 11, 1910, made by 
Sterling Realty Co. for grading O. L. Blk. 848 and 
improving streets. Subject to an order in favor of 
a bank for $1,500. 

The assignment witnesses that it was passed by 
resolution of the Company and is under its seal and 
executed by its officers. When I took over the 15 
lots from the Sunset Construction Company we 
fixed their valuation by agreement between Mr. 
A. EK. Buckman and myself. 

The plaintiff introduced in evidence the verified 
petition of J. J. Rauer filed in this proceeding after 
the Federal Court had set aside proceedings on the 
chattel mortgage taken by J. J. Rauer in the Su- 
perior Court in which defendant Rauer requested 
the District Court to sell said property mortgaged - 
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to him by the chattel mortgage and to foreclose the 
same, and which said petition was verified on No- 
vember 13, 1916, and in which said [196] petition 
Defendant Rauer set forth that the amount owing 
to him from the Sunset Construction Company on 
March 15, 1915, and which amount was secured by 
said chattel mortgage was the sum of $28,874.82. 

J. J. RAUER further testified that the first note 
given him by the Sunset Construction Company on 
account of his advances was a note for $15,000 to 
cover part of his advances, and that the first secu- 
rity given to him was to secure the payment of said 
note, and was by way of a deed to 15 lots of land, 
which lots of land the Sunset Construction Com- 
pany had taken in the name of W. H. Chapman, 
their president, and which lots were conveyed as 
such security to Viola Clark, niece of J. J. Rauer’s, 
for him and as security for the payment of said 
note for $15,000. 

That after the giving of said note and deed the 
Sunset Construction Company wanted to relieve it- 
self of the high interest which it was paying to 
J. J. Raver, and J. J. Rauer permitted the mort- 
gaging of said lots to raise $9,000 of which $9,000 
they paid him on account of said note and advances 
$6,734.16, the Sunset Construction Company using 
the balance of said $9,000 for the payment of prior 
liens against said 15 lots, and that the note secured 
by said deed by way of mortgage was by said 
transaction reduced by the sum of $6,734.16; that 
there had also been assigned to him a contract from 
the Taylor Estate for the sum of $1500 as further 
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security for said note, which assignment had been 
made about the time of the execution of said note, 
but that the collection of said amount from the Taylor 
Estate was not made by him from the Taylor Estate 
until July 20, 1915. That on December 7, 1915, he 
agreed to accept in full payment of the balance of 
said note of $15,000 so secured by said deed (and 
which balance was roughly figured at $6,000) a quit- 
claim deed of said Sunset Construction Company 
for said lots; in other words, taking the [197] 
equity in the lots for the balance of the mortgage 
thereon thus closing out that transaction, said $15,- 
000 note being so settled by the appheation of the 
$6,734.16 on January 25, 1912, and the Taylor Es- 
tate assignment of $1500 and the said agreed value 
of the equity of $6,000, 

The Supplemental Account, Defendant’s HEx- 
hibit 3, rendered and made by J. J. Rauer and tes- 
tified to by him as correct was introduced on De- 
cember 6, 1919, and is as follows, viz.: [198] 
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(Testimony of J. J. Rauer.) 

J. J. RAUER further testified that on Decem- 
ber 12, 1913, an account was struck between him 
and the Sunset Construction Company which 
showed that at that time they were owing him 
$20,000.00, for which they gave their promissory 
note, and besides owing him unpaid checks of 
$8,260.00 and $3,000.00. 

That at said time he took a pledge of the stock 
of the Sunset Construction Company owned by A. 
i. Buckman, as security for said promissory note 
of $20,000; that besides it was his practice in ad- 
vancing money on any jobs to the Sunset Con- 
struction Co. to take an assignment of the con- 
tract for that job. 

That in June, 1914, the pledge of the stock not 
appearing sufficient to him, he had the Sunset 
Construction Company execute to him two prom- 
issory notes—one for $5,000.00 and one for $10,- 
000,—to partly cover the indebtedness owing him 
by the Sunset Construction Company and had the 
Sunset Construction Company give him a chattel 
mortgage securing the payment of said notes, which 
said chattel mortgage mortgaged all the equipment 
and personal property of the Sunset Construction 
Company as security therefor; that this mortgage 
was made in the name of H. Wherle, as trustee for 
him. 

That up to the time that he took the $20,000.00 
note and the check for $8,260.00, and the check for 
$3,000.00 as a settlement of the account between 
them, which was December 12, 1913, he had kept 
regular books and charged everything up, but 
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(Testimony of J. J. Rauer.) 
that after that date when they would borrow more 
money from him, he would simply give them the 
money, or his check, and take their check in re- 
turn, and that the $10,000.00 and $5,000.00 notes 
were given to partly evidence the checks that he 
so held against them, and which in that manner 
could be secured by the chattel mortgage. [210] 
The $20,000 note covered the full amount of the 
indebtedness due me from the Sunset Construction 
Company on December 38, 1913, but I took two other 
notes, one for $5,000 and one for $10,000 in order 
to hold collateral. I took stock as security for the 
$20,000 note and when the security was not justi- 
fied I took a chattel mortgage. JI held three promis- 
sory notes and they represented the same indebted- 
ness, but J held different collateral. I collected 
interest at 144% a month for a time up to the 
execution of the note for $20,000 and afterwards at 
the rate of 2% a month. That is I tried to collect 
interest, I charged it up. I did not actually re- 
ceive monthly payments of upwards of $400 a month 
as interest on this account from December, 1913, 
to the end of the year 1914. I don’t remember 
receiving any interest during that period. I just 
charged it up on my books. I did not collect $400 
a month interest on the $20,000 note. I never got 
a ten-cent piece interest on that note. The check 
number 723, dated July 3, 1913, made by Sunset 
Construction Co. to A. E. Buckman was endorsed 
over to me by Buckman. I endorsed that check 
and got the money on it. It is marked, ‘Paid July 
21, 1913.’’’ Thereupon there was introduced in 
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evidence checks of the Sunset Construction Com- 
pany, drawn on the Merchants National Bank at 
San Francisco, endorsed over to J. J. Rauer, and 
marked ‘‘Paid’”’ by the bank, of the following num- 
bers, dates and amounts: 


Number Date, 1913 Amount 

202 May, 31 $400. 

201 . 200. 

AA June 2 25. 

221 June 3 300. 

229 June 3 200. 

460 June 20 200. 

461 June 13 500. 

669 June 25 200, 

yal June 26 450. 

23 July 38 3000. 

724 July 3 100. 

841 July 10 100. 

1030 July 23 460. 

[211] 

1031 July 22 300. 

1040 July 24 750. 

1088 July 30 160. 

1089 July 30 200. | 
Daly Aug. 2 3000. 
12. Aug. 6 480. 

1275 Aug. 6 225. 

1284. eA eS 500. 

1304 Aug. 11 000. 

1461 Aug. 21 500. 
1470 Aug. 22 1154. 64 


1650 Sept. 10 000. 
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Number Date, 1918 Amount 


Oi Sept. 15 440. 
ede. epo, ig 600. 
1815 Sept. 18 940. 
1857 Sept. 24 525. 
1865 Sept. 25 230: 
2036 Oct. 7 650. 
2043 Nov. 11 2000. 
2244 Oct, 23 250. 
2384 Oct. 27 985. 
2407 Nov. 1 200. 
2444 Nov. 6 1280. 
2658 Dec. 15 200. 
2659 1914 Jan. 16 250. 
2663 1913 Nov. 18 200. 
2849 Nov. 28 300. 
2869 Dec. 3 300. 
2877 Dec. 5 200. 
3070 Dec. 13 400. 
SO Dec. 13 64. 
Bolle Dee. 29 34. 
3027 1914 Jan. 25 400. 
3706 lane 2 80. 
3707 dia 2 350. 
au 1 Jan. 30 250. 
3930 Feb. 5 Shea) 5 
3987 Feb. 16 400. 
4117 Feb. 19 * 400. 
4128 Feb. 24 80. 
4327 Mar. 11 250. 
4337 Mar. 16 450. 


4501 Mar. 24 80. 
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Number Date, 1914 Amount 

4506 Mar. 25 300. 

4518 Mar. 30 330. 

4644 Apr. 3 500. 

4645 Apr. 1 15. 

4655 Apres 3 500. 

4830 Apr. 16 400. 

4844. Apr. 20 80. 

4845 Apres Qi 400. 

4970 Apr. 28 18. 

5001 May 4 500. 

5002 May 7 750. 

5018 May 7 770. 

0149 May 16 30). 

5156 May 16 se, , 
2a] 

5167 May 20 500. 

5180 May 20 130.70 : 
5183 May 20 30.70 
5507 June 11 1000. 4 
5511 . June 11 100. | 
D000 June 18 100. 
5561 June 19 300. | 
5706 June 20 180. 

5940 July 20 165. (N.S. F.) 
0941 July 20 125. 

6036 July 21 14.90 

6191 Aug. 15 64. 

ees Sept. 5 400. 

6290 Sept. 4 400. 

6533 Sept. 15 200 Ne Sei) 


6558 Sept. 21 165.20 
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Number Date, 1914 Amount 
6980 Sept. 25 230. 
6588 ~ Sept. 28 230. 
6678 Oct. 1 300. 
6682 Oc. 3 Oe 
6778 Oct. 5 3000. 
6905 Oc 7 OS. 
6931 Oc, 23 162.50 
6932 Oct 165. 
7250 Nov. 21 165. 
7586 Weceen 500. 
7602 Dec. 15 D20. 
7609 Dec. 20 165. 
ricolal Dec. 21 500. 
7703 Dec. 23 500. 
8047 Jame 21 oa5 66 .07 
8271 IMelo7 IL 300. 
8537 495. 
8708 Apr 1 450. 
8716 Ape. 2 500. 
8818 Apr. 6 300. 


WITNESS.—‘‘I collected the money on all those 
checks which are marked paid and which are en- 
dorsed over tome. ‘The ones endorsed Rauer’s Law 
& Collection Co. I collected the money the same as 
on mine. I also collected on the ones endorsed 
Judas Boas. I will account for every one of the 
checks which you introduced in evidence. After 
the balance of $20,000 was struck and the note 
for that amount executed to me by the Sunset Con- 
struction Company we kept our accounts by ex- 
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(Testimony of J. J. Rauer.) 

changing checks. The $20,000 note which was exe- 
cuted to me covered the same indebtedness as the 
$15,000 note executed to me theretofore and en- 
dorsed by Wm. H. Chapman, but the security on 
the notes was different. I did not [218] cancel 
the first note when I got the second note because 
I didn’t want to lose the security I had on the first 
note. 

Q. Why was it you took that note executed by 
A. EK. Buckman instead of having it executed by 
the Sunset ‘Construction Company ? 

A. There was really no reason for it. He was 
really the whole shooting match. 

That note was executed by A. E. Buckman, not by 
the Sunset Construction Co. Later I got the two 
notes secured by chattel mortgage, one for $10,000, 
the other for $5,000. J took assignments of ac- 
counts due the Sunset Construction Co. from A. E. 
Buckman right along. I took all the security 
that I could get. JI never kept any record of the 
securities which I received. I received the $4,273.93 
listed by me on page 6 of the list of credits in my 
account, Exhibit 1, under the heading ‘‘28th Avenue 
between J. and K. Sts.’’ Those accounts were as- 
signed to me as security and I collected them. I 
haven’t got that assignment. The Sunset Con- 
struction Company also assigned to me the collec- 
tions due them on the Hittell contract. The chat- 
tel mortgage I have referred to was executed to H. 
Wehrle, but it was mine. Wehrle took it as my 
trustee. At the time I took that mortgage I held 
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(Testimony of J. J. Rauer.) 
a great many unpaid checks executed to me by the 
Sunset Construction Co. The checks were not can- 
celled when I took the notes secured by that mort- 
gage. The $15,000 secured by the chattel mortgage 
were notes covering the same indebtedness as that 
represented by the $20,000 note executed to me by 
A. E. Buckman. I took as security the 15 lots, 
the stock, and the chattel mortgage. The lots were 
security for the promissory note of $15,000 exe- 
cuted to me by Wm. H. Chapman, the note of A. E. 
Buckman for $20,000 executed to me in January, 
1914, was secured by an assignment of stock, and 
the two notes aggregating $15,000 executed to me by 
the Sunset Construction Co. were secured by a 
chattel mortgage. I brought an action in the Su- 
perior Court of San Francisco to [214] fore- 
close that chattel mortgage. The defendants gave 
me a voluntary appearance in the action. It is 
stipulated that the action was filed June 22, 1916, 
that the defendants in the action gave a voluntary 
appearance on the following day, and that on June 
24, 1916, a decree was entered in the action by the 
consent of the parties.”’ Thereupon there was in- 
troduced in evidence the decree referred to, being 
in an action in said Superior Court brought by 
H. Wehrle, Plaintiff, vs. J. McCoy, A. E. Buck- 
man, and A. J. Meadows, as Trustees for the Sun- 
set Construction Co., and the stockholders thereof, 
being action No. 74,716, reading in part as follows: 
‘‘On the 16th day of June, 1914, at said City 
and County of San Francisco, the defendant, 
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Sunset Construction Company, made and exe- 
cuted its certain promissory note in writing 
for the sum of $5,000 for value received there- 
for, in favor of H. Wehrle plaintiff above 
named, as set forth in plaintiff’s complaint, 
and, on said 16th day of June, 1914, said Sun- 
set Construction Company, to secure the pay- 
ment of said promissory note, executed and 
delivered to said plaintiff, its certain chattel 
mortgage in the words and figures set forth 
in plaintiff’s complaint. That thereafter and 
on the 18th day of June, 1914, said Sunset Con- 
struction Company made and executed its cer- 
tain promissory note in writing to plaintiff, 
H. Wehrle, for the sum of $10,000 for value 
received, as set forth in plaintiff’s complaint. 

On the aforesaid two promissory notes there 
is now due and payable from the Sunset Con- 
struction Company to plaintiff the sum of $10,- 
000 and the personal property mentioned and 
secured by said @hattel mortgage is now of the 
value of $7,500. 

That since the commencement of the above- 
entitled action defendants have delivered to 
plaintiff the possession of the following de- 
scribed personal property mentioned and se- 
cured by said chattel mortgage * * * 

3 hay wagons, 3 stick wagons, 7 self-dump- 
ing carts, 2 buggies, 1 manure wagon, 1 dump 
eart, Q cart, 10 four-horse Fresno scrapers, 6 
wheel scrapers, 3 two-horse Fresno scrapers, 1 
two-horse roller, 4 sand machines, two 20 H. P. 
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(Testimony of J. J. Rauer.) 

motors, one 30 horse-power motor, one 5 H. P. 
motor, 71 iron Koppel cars, 24 wooden cars, 
O19 sections (15 foot) Koppel track, 7780 feet 
9-switch Koppel track, 3 plows, 4 plow chains, 
11 sets 3 up lead bars, 26 sets 2 up lead bars, 
9 car chains, 2 drill presses, 3 vises, 1 pipe 
cutter, 3 pipe wrenches, 1 bellows, 1 blower, 
4000 feet electric wire, 1 range and camp outfit, 
crockery, utensils, etc., 2 horses, [215] 4 sets 
double harness, 3 sets single harness, drills, 
1100 feet pipe, tools, instruments, buildings, 
ete” 


WITNESS.—“‘To the best of my knowledge and 
belief the account which I have filed here contains 
an absolutely full record of all moneys which I have 
received from the Sunset Construction Company 
or from any other person on their account. The 
property described in that decree was the same 
property afterwards sold in bankruptcy of A. E. 
Buckman. Buckman and I agreed upon the valua- 
tion of that property at $7,500. I bid $3,700 for 
the property in bankruptcy that is, Mr. Miller bid 
it in for me, as my trustee. J still have checks of 
the Sunset ‘Construction Company executed to me 
that have never been paid. I took them to witness 
the amount of money which they owe me. When 
they got money from me they gave me a check to 
witness the amount. I held the check until there 
Was money in the bank to pay it and some of these 
checks have never been paid. I made charges 
against the Sunset Construction Company in my 
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(Testimony of J. J. Rauer.) 

books until this balance of $20,000 was struck and 
after that I took checks when they borrowed money 
and held the checks to witness the amount that I 
loaned them. These checks were exchanged as 
they made payments on account, but I always held 
checks to show the balance due me. I hold the 
following unpaid checks against the Sunset Con- 
struction Company. 


Number Date, 1914 Amount. 
4179 May 20 8,260. 
6285 Aug. 22 500. 
6301 Aug, 27 1,000. 
6777 Oct. 5 1,310. 
6885 Oct. 14 750. 
6886 Oct. 18 800. 
(A Nov. 12 1,000. 
229 Nov. 16 750. 
7592 Dec. 11 500. 
7924 Jan. 11 1915 2,714.95 
7938 dan. 19 2,000. 
8355 Feb. 16 1,000. 
[216] 


Also the following issued after the date of the 
bankruptcy of A. E. Buckman. 


8559 Mar. 15 1916 644.59 
8671 Mar. 23 495. 
8888 wNior, 500. 
9019 May 1 690. 
May 109 896.40 


The document which you show me is a petition 
to sell personal property entitled in this action 
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and produced from the files of the clerk of this 
court. That document is signed by me and I swore 
to it before a notary public. In that petition I 
state as follows: 

‘Petitioner represents that on the 9th day 
of March, 1911, he loaned the Sunset Con- 
struction Company $500, and thereafter loaned 
the said company various sums of money at 
different times, aggregating on the 15th day 
of March, 1915, the sum of $105,615.84 upon 
which there has been paid back to the petitioner 
the sum of $76,741.02 leaving a balance of 
$28,874.82; that all of said sum is secured by 
the chattel mortgage hereinafter mentioned.’ 

I stated an account with A. ‘H. Buckman about 
March 15, 1915. JI did not go over the account 
personally but I gave the data to Mr. Clark and 
‘Mr. Anthony and they made it up. The books 
show what the Sunset Construction Company owes 
me. Mr. Anthony got the data from my books. I 
ean get all that data in 24 hours. The figures 
showing that the Sunset Construction Company 
paid me $76,741.02 were secured from my books 1 
think. The document which you now show me is 
an affidavit signed and verified by me before a 
notary public, and filed in this action, and in it I 
state as follows: 

‘That affiant has loaned money to the Sunset 
Construction Company from time to time com- 
mencing with the 9th day of March, 1911, and 
the amounts thereof aggregated on the 15th 
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(Testimony of J. J. Rauer.) 
day of March, 1915, according to an account 
stated on that date, the sum of $105,615.84 
upon which there has been paid back to affiant, 
up to that said last date, the sum of $76,741.02, 
leaving a balance due of $28,874.82.’ 

I swore to that statement. Mr. Anthony sat 
down with me and we [217] went through the 
books and got what the total was and upon that 
information I made that statement. I must have 
looked over the account and found that to be the 
amount of the debits and the credits. I can prob- 
ably get the statement that that was based upon. I 
didn’t have an account stated with Buckman on 
March 15, 1915, but I meant, by my affidavit that 
he owed me that amount on that date. I got that 
sum from my books. The account is right here in 
my ledger; that is the book L got it from. That is 
the only account I have. After March 15, 1915, I 
made some of the collections from the Sunset Con- 
struction Company. I would collect the money and 
deposit it to my account in the bank and then give 
the company proper credit. 

Q. Is there any explanation which you want to 
make why the amount that you have credited in the 
account to Sunset Construction Co. is some $16,000 
less than the amount that you have stated in your 
affidavit was paid to the Sunset Construction Co. 
prior to March 15, 1915? : 

A. I will have to run over the statement and see. 

The MASTER.—The point is you file an account 
with no vouchers at all. JI presume that if I had 
examined this carefully I would have thrown this 
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account out in the first place. Your vouchers should 
have been in. 

Thereupon there was introduced in evidence the 
ledger of J. J. Rauer, showing the account between 
him and the Sunset Construction Company, a true 
copy of which ledger account follows herein: 
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Testimony of Fillmore Buckman, for Defendant. 


FILLMORE BUCKMAN testified that he was 
the Secretary of the Sunset Construction Com- 
pany,—kept its books; that on December 12, 1913, 
when the $20,000 note was given to J. J. Rauer, an 
entry was made in the books of the Sunset Con- 
struction Company as follows: 

‘Balance due J. J. Rauer to this date, $20,- 
000.00—AI] other moneys due J. J. Rauer cov- 
ered by checks and orders’’ 

‘‘That this latter entry referred to two checks, 
one for $8,260.00—one for $3,000.00 which are not 
included in the $20,000.00 note.”’ 

‘It is stipulated by counsel that the checks in- 
troduced in evidence while Mr. Rauer was testifying 
show payments of interest by the Sunset Construc- 
tion Company to J. J. Rauer, aggregating $6,619. 
We kept a book which we called a ‘Black Book’ and 
in that I made entries showing the transactions be- 
tween Rauer and the company. Many times we 
would issue checks to cover loans received from 
Rauer and when we came to pay the money back 
we would not have the exact amount shown on the 
face of the checks he held. So he would exchange 
the checks he held for new ones representing the 
difference between what we paid and the former 
balance due him. The checks he held were sup- 
posed to represent the amounts he had loaned to us. 
All the entries made by me in the Black Book were 
transactions of which I had personal knowledge and 
are correct entries. The first entry in the Black 
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Book is dated July 31, 1913, and the last July 26, 

1915. It covers only certain special transactions. 

In the Black Book under date of June 24, 1914, ap- 

pears the following entry in my handwriting: 

‘J. J. Rauer, received two notes one for..... 20,000 

ia Freres, 10,000 

‘to cover & secure mortgage also checks 
issued to cover this amount and when 
checks are paid notes to be taken up and 
cancelled.’ [222] 

The reference to the note for $20,000 is probably 
to the same note that is referred to in the Black 
Book under date of December 12, 1918. ‘There was 
only one check for $8,260 and that is number 8626 
which was executed on May 20, 1914. That was 
long after the time when the $20,000 note referred 
to in the entry dated Dec. 12, 1913, was executed. 
That check is referred to in the entry in the Black 
Book under date of May 20, 1914, when the check 
was evidently issued. The entry reads as follows: 

‘Check given to J. J. Rauer for...... 3000. 
>) 29 he ghey 9) oe cS 8260.’ 

Those two checks were not outstanding when the 
note was issued on Dec. 12, 1913. On May 24, 1914, 
Rauer held a note for $20,000, and these two checks 
aggregating $11,260. As near as I can recollect all 
other checks were taken up when the $20,000 note 
was executed to Rauer. I know that there was 
another note for $5,000 executed at the same time 
as the note for $10,000 and the $5,000 note was se- 
cured by a chattel mortgage. At the time he secured 
the note for $10,000 he had unpaid checks in his 
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possession witnessing the same indebtedness as that 
covered by the note. I don’t know of any reason 
why he got duplicate acknowledgments of the same 
indebtedness except that he wanted to secure him- 
self. Rauer took assignments of all the contracts 
on which he was advancing money to the company 
and we furnished him with statements of the com- 
pany’s affairs. The two notes referred to in the 
entry in the Black Book dated May 20, 1914, were 
respectively, one for 2200 dated April 29, 1914, and 
one for 1900 dated May 20, 1914. The check for 
$3,960 there referred to was executed after the time 
when the $20,000 note was made. By comparing the 
two entries in the Black Book dated Dec. 12, 1913, 
and May 20, 1914, respectively, I concluded that the 
full amount of the indebtedness due to Rauer on 
Dec. 12, 1918, was represented [223] ‘by the note 
for $20,000 and the two checks issued prior to the 
date of that note and aggregating $3,200. I knew 
from day to day what checks were outstanding and 
in Rauer’s possession. I got the data from my 
check stubs. I opened up a ledger account with 
J. J. Rauer in the books.of the Sunset Construction 
Co. on July 31, 1913, and continued it, on the debit 
side until December 26, 1914. I personally banked 
practically all moneys received from Rauer and 
issued all checks for the company so I had personal 
knowledge of pretty nearly all the transactions had 
between them. The ledger account is not correct 
because I didn’t know all the transactions. I 
sought to keep the ledger account to the best of my 
knowledge and ability. The ledger sheet shows a © 
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balance .due to Rauer on December 26, 1913, of 
$21,490. The checks which we gave Rauer to hold 
were taken up regardless of their date or the order 
in which they were issued. The checks cancelled 
were those which happened to coincide with the 
amounts of money which we had available for pay- 
ments. Rauer kept a lst of the checks but the only 
list he could keep would be one which would show 
a great many paid checks along with those that 
happened to be unpaid. We kept no separate ac- 
count of transactions with Boas in our ledger.” 

‘‘T drew most of the checks of the Sunset Con- 
struction Company and signed them and kept the 
shecks in numerical order, and whenever a check 
was issued I got a return on it; and I always knew 
what cheeks Mr. Rauer held.’’ 

Whenever the Sunset Construction Co. was pre- 
pared to take up a check it would simply pay Mr. 
Rauer the amount of money that it had available 
for that use, and in that manner would take up 
checks which he held aggregating the same amount. 
There is no way of telling which checks were held 
for agl@n® time, or which checks were held for a. 
short time. These checks that were delivered up 
and cancelled were those that happened to coincide 
[224] with the amount that the Sunset Construc- 
tion Company had available for that payment. 

Mr. Rauer kept a list of all the checks and when- 
ever we paid a check, or had enough money to pay 
any part of the checks, we would probably get that 
check out of that list and take that up regardless 


of the date. 
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I do not think that Mr. Rauer knew how I kept 
the accounts or anything about what my entries 
were. J never charged the imterest up until the 
check was actually taken up. We very seldom ac- 
tually checked up. Of course, Mr. Rauer knew in 
an offhand manner. He would say, ‘‘ Well, I see the 
account has gotten up to $20,000.00 or $34,000.00.” 
Of course, mine would tally nearly with the amount, 
with the exception Mr. Rauer’s would naturally 
show some interest, because he would charge up the 
interest. I never charged up the interest until the 
check was taken up. 

I knew just what he had all the time because they 
checked off with the bank. 

Assignments were made to J, J. Rauer of all con- 
tracts of the Sunset Construction Company when- 
ever he would lend any money on them, or advance 
any money for the bank. 

The directors of the first Sunset Construction 
Company which was dissolved in the month of 
December, 1911, and succeeded by the new Sunset 
Construction Company, were Mr. Chapman, Mr. 
Mowry, Mr. A. E. Buckman, and F. P. Buckman. 

@. You would call at Mr. Rauer’s office and 
spend considerable time there? 

A. I would go there whenever I wanted to get 
some money, I would go there early in the morning, 
and I would have to wait until he came—after he 
came I would have to wait. I would want [225] 
a certain amount of money, and I would have to go 
back in the afternoon again, and he would tell me he 
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expected to get some money in—I would have to 
wait around. ‘That is how a great deal of my time 
was spent—waiting for money. That was the only 
business that I would transact with Mr. Rauer. 

Mr. Rauer never attended any meetings of the 
Sunset Construction Company that I knew of. The 
meetings of the directors of the Sunset Construction 
Company were always held over in Mr. Chapman’s 
office in the Foxcroft Building. 

The contracts would be bid on data made up by 
Mr. Buckman for the Sunset Construction Co.—Mr. 
Buckman did all the figuring. Mr, Rauer had noth- 
ing to do with the matters. "The only contracts Mr, 
Rauer would know of ahead of time would be if 
there was a job being bid on, and we would go over 
and get a certified check from him. Most of the 
jobs required certified checks, and it was seldom 
that the Company was in a position or had a balance 
that would handle it, and we would get a certified 
eheck from Mr. Rauer for the amount required. 

Mr. Rauer never regulated the expenses of the 
Sunset Construction Co. The first time that Rauer 
knew anything about that was at the time that Mr. 
Buckman’s account was brought up before the bank- 
ruptey court. I remember that when the statement 
was read off, and Mr. Rauer came out to one of the 
sessions there, that he was alarmed about the 
amount that Mr. Buckman was getting. Mr, Buck- 
man was allowed a salary of $150.00 per month, and 
he was drawing all the way from $500.00 to $800.00 
a month from the Company, and the rest would be 
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charged against him for expenses—and a great por- 
tion of this would be used for expenses. 

Mr. Rauer commenced paying all the bills of the 
Sunset Construction Company on its contracts on 
March 20, 1915. 

The account of Mr. Rauer ghows certain items col- 
lected [226] by him after the date of Buckman’s 
bankruptey, February 19, 1915, which were for work 
done before that time. I believe that the Iverson 
collection of $500.00 was one of those. I kept a 
little grey book which shows the amount of unpaid 
checks outstanding at any one time. This book 
shows that the amount of checks held out on Feb- 
ruary 17, to 24, 1915, was $29,027.15.”’ 


Testimony of J. J. Rauer, for Defendants (Re- 
called). 


J. J. RAUER further testified: 

Mr. Fillmore Buckman would come down and 
say—‘*Can I get some money for the pay-roll or 
something,’’ and I would say, ‘‘I have not got it—if 
you go down to Mr. Boas, I will see if I can get it.”’ 
We would go down to Mr. Boas, and Mr. Boas would 
then say, ‘‘Allright.”” Mr. Fillmore Buckman 
would say, ‘‘It is five minutes to 12:00,’’ and I would 
vo down to the bank and hand him the money. 
Quite often this was the way these checks were 
drawn. I had an arrangement with Boas that he 
would get 144%, but he takes no responsibility. 
If I lose I have to make good. I took the Sunset 
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Construction Company check, and he charged the 
amount against my account. 

In a great many cases it was necessary to have 
the money within an hour or two for the pay-vroll. 
They did not want their bank to know that the Com- 
pany was borrowing money from me at 115%; they 
had no credit. A great many merchants borrow 
from me, and they do not want their bank to know 
where they get the money from, 

I severed my connections with Graf and with the 
Rauer Law and Collection Agency on May 18, 1913, 
and had no further dealings with them, or either of 
them, after that. I have not been in that office since 
four times within five years. 

After March 1915, I made some of the collections 
and the Sunset Construction Company made some. 
I cannot tell which ones they collected, but the 
moneys on account of these contracts [227] of 
the Sunset Construction Company which had been 
assigned to me, and which I was carrying out, and 
which I collected, I would deposit in my own ac- 
count but give proper credit to the Sunset Construc- 
tion Conpany on my books. I do not think I col- 
lected anything on any contract that I did not have 
a proper assignment of. 

I never went over the books of the Sunset Con- 
struction ‘Company and I never attended any meet- 
ings of the Sunset Construction Company. They 
would come over to me and want money, and I 
would ask them what they were doing, and they 
would show. me that they had a job for so much, and 
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on the strength of that I would give them more 
money. 

I never knew what salary Mr. A. E. Buckman 
received. The first time I learned what Mr. Buck- 
man was drawing from the Company was when I 
was sitting in the bankruptcy court, and Mr. Fill- 
more Buckman testified to it. 

The rates of interest. between me and the Sunset 
Construction Company were by agreement between 
Mr. Buckman and me. Mr. Buckman showed me 
the resolution of the Sunset Construction Company 
authorizing him to transact all business for the 
Company. 

The minute books of the Sunset Construction 
Company were introduced in evidence and showed 
the existence of such resolution. 


Testimony of W. H. Chapman, for Plaintiff. 


W. H. CHAPMAN testified in substance as fol- 
lows: 

That he has been a director and president of the 
Sunset Construction Company since its inception, 
and also has been its attorney; that he had many 
dealings with the Sunset Construction Company 
where it would borrow money from him, and he 
would take its check for the money and hold this 
check for a few days—sometimes hold it for quite 
awhile. [228] 

When the first Sunset Construction Company 
forfeited its charter, the business and assets of that 
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company were all transferred to the new by the di- 
rectors of the old company, and the directors of the 
old company were to receive the stock of the new 
company as trustees for the old corporation. The 
stock certificates in the new corporation were never 
as a matter of fact issued. They were filled out and 
made ready for signature by the Secretary, but they 
were never signed. Then the new company went 
ahead with the business as though nothing had hap- 
pened, without completing the transfer of the stock 
to the old corporation, and then the directors of the 
new company went along with the business of the 
new corporation. 

Of the new company the first three certificates— 
50 shares each, were issued to the incorporators. 
Certificate No, 4, dated December 15, 1911, is for 
10,000 shares drawn in favor of W. H. Chapman, 
A. E. Buckman and J. Maury, trustees of the Sunset 
Construction Company, the defunct corporation. 
That certificate was never signed by the secretary, 
nor had it the seal affixed. It was just kept in the 
books, and nothing further was done with it. The 
directors of the new corporation were the same as 
the directors of the old corporation. 

The Master then made the following statement: 

The question is whether the second Construction 
Company ever legally became a corporation. Un- 
doubtedly it acted as a corporation; but if it was 
not a corporation the trustees were still continuing 
in the business; there would have to be either in 
terms or by implication of law, an assignment by 
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the second corporation of the debts of the first in 
order to carry over those debts whether the books 
show them or not. [229] 


Testimony of A. E. Buckman, for Defendants. 


A. E. BUCKMAN, called as a witness for the 
defendants, testified, in substance, as follows: 

I think there were writings transferring the assets 
and obligations of the first Sunset Construction 
Company to the second Sunset Construction Com- 
Dalya 

After I filed my petition in bankruptcy the corpo- 
ration went right along doing business. 

All the money that we got from Boas Mr. Rauer 
procured for us and stood good for,—Boas getting 
144% and Rauer getting the other 144%. 

Mr. Rauer had no supervision whatsoever over 
the affairs of the Sunset Construction Company. 
The only business he had with it was to loan money 
and finance us. 

Sometimes Fillmore Buckman would go around 
with Mr. Rauer and get the money from Boas, and 
sometimes I would. 

During the latter part Fillmore Buckman would 
attend to all of that matter with Mr. Rauer. 

I would not discuss our business affairs with 
Rauer except to say, ‘‘I am going to bid on a job,”’ 
and would want a check for probably so much. I 
had it figured out generally. 

We would furnish Mr. Rauer with rough esti- 
mates of contracts on hand, uncompleted contracts, 
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etc., to give him some idea of how things were 
going, but we would not do this very often. 

The company was never declared a bankrupt— 
only I personally. 

I think roughly estimating it the company owed 
Rauer $40,000 at the time of my adjudication in 
bankruptcy. This was represented by notes and 
checks. 


A. E. BUCKMAN. (Continuing.) At the time 
the order was given by the Court, I took Mr. Phil- 
lips and Mr. Laine and his bookkeeper down to the 
office at 62 Post Street, and I said, ‘‘Here [230] 
are the papers belonging to the Sunset Construc- 
tion Company, there are some other papers, my own 
personal papers.’’ We had an office next door, and 
I suggested that we get that office. I was on Mar- 
ket Street, the door was open, and some fellow came 
running up and said, ‘‘Somebody is over in your 
office tearing it to pieces and taking things out.’’ 
I went back, and they said, ‘‘We will take every- 
thing before we get through.’’’ I went over and 
got Chapman, and Chapman went over and says, 
‘‘What are you trying to do here?’’ They said, 
‘‘We got an order to take these things out of here.’’ 
Chapman took their word, and they took all these 
papers, and my own personal papers, and papers 
belonging to Peters—they took them all away, in- 
cluding contracts, checks and everything. They 
were all mixed up; it would take a month to segre- 
gate the work in such shape as we had it before. 
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Testimony of Benj. Boas, for Defendants. 


BENJ. BOAS, called as a witness for defendants, 
testified, in substance, as follows: 

T loaned money to the Sunset Construction Com- 
pany, but these loans were all through Mr. Rauer. 
Mr. Rauer stood back of them. They were charged 
to him in my ledger cards. Mr. Rauer by his sig- 
nature guaranteed the payment of all those loans 
in every case. 


Testimony of W. A. Clark, for Defendants. 


W. A. CLARK, called as a witness for defendants, 
testified in substance as follows: 

I did not prepare any of the records in Rauer’s 
books or in the books of the Sunset Construction 
Co. and am not personally familiar with any 
of the transactions witnessed by them. I went 
through the records and checked them up. I 
did not keep the original pay-roll books, and the 
transactions recorded therein occurred long before 
I was employed by [231] Mr. Rauer. The only 
knowledge I have of the matter is from reading 
the data on the cards. 

I am a bookkeeper for Mr. Rauer. I also work 
for D. F. Cramer. The assignment of the Hittell 
contract was made December 14, 1914 to Mr. Rauer. 
The work was done in 1915. The first payment on 
that job was on May 22, 1915. 

Mr. WILLIAMS.—We have no interest in it at 
all if it was done subsequent to Buckman’s bank- 
ruptcy. 


OS J. J. Rauer vs. 


(Testimony of W. A. Clark.) 

The 45th Avenue between A. and B. Streets was a 
contract that was signed after the bankruptcy. 
The moneys on this were all collected after Buck- 
man’s bankruptcy. 

The Hartley, Carolin, Phelps, Reis and Van Claus- 
sen contracts were also either performed or partly 
performed and collected after Buckman’s bank- 
rupicy. 

The first credit on the Carolan contract was Sept. 
1, 1914. The first money Mr. Rauer advanced on 
that contract was the pay-roll of $889.25 of May 15, 
‘1915; and on May 22, $723.35, and the next $1287.90. 
Altogether Mr. Rauer has paid out on this contract 
$4,469.69 and received $4,422.64. 

The advances made by Mr. Rauer on the Hittell 
contract commenced February 25, 1915, and ran up 
to the end of April. ‘The first work done on that 
job was February 19, 1915. Mr. Rauer paid all the 
pay-roll of the Hittell job and handled that job. 

On March 31st there was a contract for paving 
to Moran for 14th Ave. between A. B. and C. On 
April 16, 1915 a permit issued for the intersection 
of 14th Ave. between A. B. and C. 

Mr. CLARK.—I told you I would agree upon 
your figures. 

The MASTER.—I said the other day that this 
first amended account, since it was in the nature of 
a correction might be put in as an appendix to the 
argument, but I think I will let it go in now. I 
will give it an exhibit number. I don’t know the 
next number in order, but I will call it defendants’ 
Exhibit No. 3.”’ [232] 
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Testimony of Fillmore Buckman, for Plaintiff 
(Recalled). 


Mr. FILLMORE BUCKMAN, recalled, testified 
in substance as follows: 

The cash-book entry shows that on May 14, 1915, 
a check for $1043.36 was received from Sol. Getz & 
Son, and turned over to Mr. Rauer. He paid us 
back $889 .25.”’ 

I went over the bill ledger of the Sunset Con- 
struction Company to see whether Mr. Rauer’s ac- 
count as to the jobs that were unfinished February 
19, 1915, or were done after that date, was correct. 
And so far as I can state that supplemental state- 
ment of Mr. Rauer is a correct compilation. 

I am familiar with the Academy of Science job. 
The work was done but a balance was retained by 
the Academy until we did certain back filling which 
eouldn’t be done until the building was completed. 
It cost about 500 to do this back filling. The Acad- 
emy had retained a balance of $3800 which it paid 
to us when the work was done. We had a second 
job after that for the Academy which was done by 
the day, at so much a day. The pay-roll vouchers 
produced by Mr. Clark were for the day work done 
on the second job and were not for the work done 
under contract for which the balance of some $300 
was due to us. The money balance due on the con- 


tract job was received by Mr. Rauer. 


The 14th Avenue contract was a contract in two 
portions—two contracts; one was for grading and 
sewering—grading and paving. The grading and 
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paving was done by the Sunset Construction Com- 
pany and collected for by it. Then it went on and 
there was another contract with Ned Moran for the 
construction of the sewer on that street after we 
completed the grading. Moran came along and put 
in his sewer and later on the paving and curbing 
had to go in there. That contract at that time was 
taken over by Mr. Rauer; he had all the collecting. 
This contract: does not appear in the books of the 
Sunset Construction Company. This paving was 
done long after June, 1915. [233] 

All the work that was being carried on prior to 
July first I handled the collections myself with the 
exception of those contracts Mr. Rauer had in his 
hands; and then even so, those jobs were collected 
by me and turned over; but the 14th Avenue paving 
had not been started when I was there. The grad- 
ing on 14th Avenue which was that because that was 
prior to that I attended to all the collecting of that. 
There were at least two or three months as near 


as I can figure between grading and paving. ‘The © 


bills for the grading were gotten out on 14th Avenue 
contract along in April, 1914, and ran into Feb- 
ruary, 1915. Mr. Rauer had nothing to do with 
that; none other than the City’s portion which we 
assigned to him. When the City’s portion was due, 
of course that ran into 1915, but the bills were 
assigned to Mr. Rauer and collected by us; that is 
the 14th Avenue bill. The Sunset Construction 
Company had nothing to do with the paving part of 
14th Avenue job between A. B. and C.; that was 
completed in May, 1915. I think Mr. Rauer made 


: 
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a contract with the Federal Construction Company 
to do the paving on it. He sublet the work to it. 
He sublet the work for the grading and the balance 
of the paving and collected for that. It was along 
in May Mr. Rauer began to take over these con- 
tracts. There is nothing in our books as to this 
14th Avenue paving contract. There is a voucher 
in our books No. 2342, dated May 10, 1915, of Henry 
Meyer for constructing granite curb and paving 
between A. B. and '‘C. a total of $784.70. I do not 
know whether that was made out before or after 
the work was done. Lots of these bills were made 
out long before the bills were due. I do not know 
why we sent out voucher 2365 for $750 on May 10, 
1915, for this work. That voucher is a carbon 
copy of the bill that we sent out. The item of 
March 24, 1915, 14th Avenue paving $560 and the 
item of the same date $743.04 represents the Federal 
Construction Company’s bill for paving 14th Ave- 
nue. [234] ‘There is no payment on that bill. It 
was just a bill. In the ledger under the caption, 
Examinations, is an item marked ‘February 11, 
1915, 14th & B., $8.’ That would show that some’ 
part of the work on 14th & B. Sts. was completed 
before that date. The ledger also shows a pay- 
ment to E. C. Moran on account of paving con- 
tract, 14th Avenue of $350 on January 16, 1915.”’ 
The entries showing the payments to the Federal 
Construction Company of the items of $560 and 
$743.04 show that the paving contract was com- 
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pleted at least as early as March 24, 1915, on 14th 
Avenue. 

With reference to those items appearing on page 
3 of the credit side of Mr. Rauer’s original account, 
I remember one time in checking some of those 
items, as being collections of sums which were 
assets of the Sunset Construction Co. as of date 
prior to February 19, 1915, but at the time I was 
checking them, it was only from memory, that was 
as I could remember, whether they belonged to 
that statement or not. The only ones that I 
checked out were those that I was pretty certain 
of at the time that those belonged in there. That 
first item, July 6th, Reeder & Foster, $407.20—I 
checked off that first item, I think as being an item 
which was an asset of the Sunset Construction Co. 
prior to the date of this bankruptcy. And that is 
true about the item under date of January 15, 
1916, order of Bosworth, $500. 

I have been over this statement, and am familiar 
with the items there, and the items designated by 
the name of Federal Construction Company and 
Dowling. I would know where my ledger account 
is, Showing the dates on which these items were col- 
lected, if they come in at the time I was keeping the 
books, I would have something in the ledger there. 
I would not say that these items collected from 
Dowling and the Federal Construction Company 
were not applicable in time prior to the [235] 
bankruptcy, on February 19, 1915, because we were 
dealing with Dowling and the Federal Construction 
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Company even after I had left the company, I 
know. We were dealing with them continuously. 

Mr. Williams here offered in evidence that por- 
tion of a petition for leave to foreclose chattel 
mortgage entitled in the above-entitled court in the 
matter of A. E. Buckman, Bankrupt, and sworn 
to by J. J. Rauer on the 13th day of November, 
1916, which reads as follows: 

‘‘Petitioner, J. J. Rauer, represents that on the 
9th day of March, 1911, he loaned to the Sunset 
Construction Company the sum of $500 and there- 
after loaned various sums of money at different 
times aggregating upon the 15th day of March, 
1915, the sum of $105,615.84 upon which there has 
been paid back to petitioner J. J. Rauer, the sum 
of $76,641.02, leaving a balance due of $28,874.82; 
that all of this sum is secured by chattel mortgage 
hereinabove mentioned. 

Said petition further avers that the chattel mort- 
gage referred to was executed June 16, 1914.”’ 

(Applicant has not made a part of this state- 
ment the various checks and books and documents 
introduced in evidence as vouchers for or in ques- 
tion of the account of J. J. Rauer for the reason 
applicant does not question in his exceptions the 
deductions made by the Master on account of in- 
terest and discount and on account of one duplica- 
tion of an item; but appellant has necessarily con- 
fined this statement or bill of exceptions to those _ 
matters that relate to the exceptions specified by 
him.) 
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(Neither has there been incorporated in this bill 
of exceptions or statement the exceptions made 
and filed to the report of the Master, and which 
were subsequently passed upon [236] by the Mas- 
ter, as the exceptions not allowed by the Master 
were subsequently incorporated in the exceptions 
to the Master’s report which were presented to the 
District Court upon objection to confirmation of 
said report and which form a portion of the record 
on appeal.) 


Testimony of J. J. Rauer, for Defendants (Re- 
called). 


J.J. RAUER, recalled: ‘‘In getting up the peti- 
tions which I verified and which were filed in this 
action, I think I gave my books to you, Mr. An- 
thony, and you added and subtracted and reached 
a lump sum. I think my checks were in evidence 
in this court at the time and that I did not have 
them on hand. I never stated in my affidavit that 
on the 15th day of March, 1915, I had an account 
stated with Mr. Buckman. I know what an ac- 
count stated is. 
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‘““Hxhibit 1, introduced in evidence, being State- 
ment of Account of J. J. Rauer with Sunset Con- 
struction Company, reads in part, as follows: 


Exhibit No. 1. 
CREDITS, GENERAL ACCOUNT. 


1915 
July 6 Reeder & Foster .... 407.20 
WremNel] 4... Bygescee. IEG) 
Oo FJ, Gallagher’. ..... 200.00 
147 ids Galllgeier 7 ..... 190. 
14 F. J. Gallagher ...... 267.50 
Settle- 
Mera, 
31 J. E. Phillips 27 & Ik 600. 
mm. MOVING =. 5400 eee 9.25 
[237] 
1915 
Somme) Bmelsh) . 2.24.5 ..4-- 14.15 
Pe VOOUIN: 455 6:.¢estes an « 18.30 
Be NEAtGO aeeas. ns. TL 
POS ASI GL 01 Ca oa Dee 
WN CP Al mre bee. wax #25) 
» Vogt & Foster ...... 1237.00 
Grrl 8G. WKoberts ...... 34.29 
feet GC umenclteck (2.2... 1.65 
Reece, old claim T. St. 150. 
EC shi) eee 200. 
> (GORI hae. 5 an 81.25 
Je oe, Hollandy  ... 208.15 


1), De diboe eee 600. 


Nov. 


Dec. 


Nov. 
1916 
Ae ual 


Feb. 
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ucker 4. 
Reeder & Vogt ...... 
Jack Domino 2 5. 
Scrap li Onmee ae 
Rear Teaming ...... 
Hesters&) \0cpmeee 
dack » Dowlne Fees 
Federal Construction 
CO ara es eee 
Foster & Vogt ...... 
Federal Const. Co. .. 
Federal Const. Co. .. 
Wood for Cement 
Warren, San Anselmo 
McGuffugan ........ 
De Crane: ne 
Dire OMe vones 
Federal Construction 
Blanchard & Brown.. 
Hikes Woodie. see. 
Dowie ee. ose coe 


Order of Bosworth .. 
Fay Improvement Co. 
Fay Improvement Co. 
Federal Const. Co. .. 
Blacksmith” 222..+..- 
We aniinieeie oot ee 
El avr is "se eee 


Water... ). 2. ee 
Rent. ..c3: oe eee 


Apri. 


May 


D 


27 


George H. Hatfield et al. 


Womdliive® .........05. 
Dr. Joy (Dowling) .. 
ARIS... . 4.) eee 


WVawCie” cat. ee 
NR es. a ee 
PMGOMe OD taccceee 
Cramer machine 

SOLES TG) rr. 
\VETG Cr re 
IR@Nt, .. Vee ees 


Wee Ne Shes eee 


‘Ga he rene ern oa eee 
PNUTSGNEW 4.40508 soe 
J. W. Wright (Dow!l- 
63): ee nets ie ge eee 
Hutton Sand Ma- 
(COVN D(a eee eae 
Hutton Sand Ma- 
CMAIMNG. AOR ak. ciara: 
JGlen gets yo). ee 
JR OIO ee 
MCLE MONG: 1h ose a24 ae 
‘WW DULG ae oe 
Wrrciic MaMation.. = seen. . : 
Hutton Sand Ma- 
MINN 9 osc Sete 


250. 
317.12 
60. 
7.90 
9.80 
20. 
29. 
169.50 
60. 
IW, 


June 


July 


Aug. 


Oct. 
Nov. 
1915 
Oct. 
‘Nov. 


30 
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Water. ..-3 eee 
Telephone year 
Wat ehiianieeee eee 
Ebangnis, 2a osc oe 
EUCTIUR ecu eee 


Burns eee 
HORGeSO ...5 eee 
Hlameello. 44.0005 5 42. 
On “nad 
SOU see emer. 
IPRS: bs cules cee 
15) 1) Oe ne Re 
Telephone <....2a%2. 
WN aetna sc, ee eee 
Blackstar 
Sand Machine Hut- 

TOM? ¢.22s Degte thee mee or 
Morgan Imp. Co. ... 
Morgan Imp. Co. .... 


Enyoamainy ...» . hevecas ue 
Jey Wrieht ee. :: 
itgschler caer... 
Board of Trade (Gra- 

WalIb10 0 |e ents 3) eceee 
NY Vial Cala oe, Se. 4a 
ale Cle aes ee 
MrsseGritath” =... -2er 
Gadisk =o... eee 
MM Newinangeg es: 


1916 
ep. 2 


May 22 
July 3 


Aug. 12 
1915 


Mch. 25 


239) 
Apr. 10 


Dec. 7 


Credits 
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GlT job ........00. 
Teaming & Grading.. 
(RCE See 
Thompson, Hauling 
IDI 525) errr res 


Jaly Jy, lidvovantes 2. 2 a ae 
City & County Hos- 

TONIC Oe Pere erates 
IEDATROWAY ss Gada. 
New Thomas 20.4.) 
Heyman City Imp. Co. 
RV EUSOM? ica ae iene eee: 


reels) a cece ane ee 


diesen Hstate 72.5... 
Ow ievmian 2. 
15 lots @ $1000, 15,000. 
Sub. to Mort- 
On ones. eee 9,000. 


45.90 
10. : 
55.65 


39.50 
50. 
8,409.80 


100, 
250. 
10. 
39. 
370. 
500. 
4,000. 
1,100. 
48.72 


6,000. 


HITTELL CONTRACT, 22d Ave. bet. 


1915 
July 19 


66 


H. & I. 


2) C rr. ee 
4, C 2 ane ane 


1,318.11 
4,140.34 5,521.45 
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Credits 
ACADEMY OF SCIENCE 
* CONTRACT. 


1915 
US: SL Vay Cee 220. 
Oc. 1 1 
HONS 
Jan. 18 200. 500. 
Credits 
iéth Ave. bet. A. B. and 
C. Sts., Contract. 
1915 
Weinstein Bros. ..... 137.50 
Cota hive. eee. Vomet 
WW By der Seren ce 306.70 
Cora: iver... aes oo: 
JIS JEL, JEM 5 da eee 300.91 
O. Heyman & Bro. ... 780. 
Je Corte ee 50. 
de Maloney .....228 250. 
1916 
Bil) a OMmERUS ANS LZ eee, 100. 
0p Jb skepgee sl. . Anwners 83.65 
Chas. luathrop ...... 145. 
di, July 1Balplome, Cees. 65.60 
1915 
Oly 26 Jie eey se eee 30.25 
W. EF. Gardenus ..... 160 
COR. hussell eee 195 
Sept. 16 AnnatSolant .2255-... 148.81 
: Heymaies ese 290. 


George H. Hatfield et al. oul 


IMGT . .... oe 20; 
ie Weyer. ....0ggee. 1,398.04 
Cee yel .....o ee 1,750. 
Cire 4... | spas: 
Mieeco Dufour ............. 1 
pate) Diutour ......0..5... 10. 
1916 
ieee ©. "Meyer ........... 487.60 
PpopeiSatz. Bal, ....< oe 67.50 
Gee Gel7o,hsON . fee. .+.. 500. 
HYMAN JOB, 14th & B. 
oS 
Nov. 6 a/c 300. 
ae 300. 
23 200. 
Dec. 24 400. 
31 200. 
1916 
Jan. 8 200. 
[240]: 
1916 
Jan. 14 500. 
15 1,200. 11,340. 


Proceeds of sale of Chattel Mort- 
gage now in hands of Referee, & 3, (bem 
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Testimony of Oscar Heyman. 


OSCAR HEYMAN, testified in substance, as fol- 
lows: 

We entered into a contract with the Sunset Con- 
struction Company on outside Lands Block 29%, 
14th Ave. between Anza and Balboa called Grading 
Account No. 2. On Nov. 6, 1915, we paid the Sun- 
set Construction Company $300; on Nov. 13, 1915, 
$300; on Nov. 24, 1915, $200.00; Dec. 23, 1915, 
$400.00; Dec. 31, 1915, $225; On January 8, 1916, 
$200.00; on January 12th, we paid J. J. Rauer 
$500.00 on instructions from Buckman or Sunset; 
February 29, 1916, we paid the Sunset Construction 
Company $1,200 by way of a lot located in Outside 
Lands Block 409—that is Cabrillo and 34th Avenue. 
This lot was taken by the Sunset Construction Co. 
in part payment for the work done on 14th Avenue 
—the deed was made to W, H. Chapman at the re- 
quest of the Sunset Construction Co. We made 
this deed under proper instructions, because we 
would not put ourselves liable to Mr. Rauer or to 
Mr. Buckman without it. ° 

As far as I remember there were assignments 
from Buckman to Rauer in various cases, and I 
know he always appeared in many of the transac- 
tions. 

The $500 payment to Rauer on January 12, 1916, 
was made by virtue of an assignment to him from 
the Sunset and was on the same account as the 
$1,200 lot. At the time that lot was deeded to 
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Chapman I knew that Rauer held an assignment 
of this account. 

On May 21st, I paid $750 and on May 24th, I 
paid $250.00 to Rauer and the Sunset Construction. 
In addition to that we paid for curbing—that did 
not enter into this contract. Those payments were 
on the 14th Avenue contract. Then on June 8, 
1915, I paid Rauer and Sunset $500. The pay- 
ments in May and June, 1915, were on account of 
the 14th Ave. contract. 

There was another contract with Moran, and a 
contract [241] with a man by the name of Gra- 
ham for some curbing. On the same contract for 
grading there, for the corner, we paid April 23, 
1915, Sunset Construction Co. $250.00; April 28th, 
$200.00; and April 30th, $200.00. They were simply 
charged to the Sunset Construction Company and 
appled to the corner 100x102, 14th Ave. and 
‘Balboa. 

Now he did some work for us on Outside Land 
‘Block 406, on 26th Ave., between Fulton and Ca- 
brillo. He graded 22d Ave. for us from Lincoln 
Way to Irving Street. We settled with him on 
March 31, 1916, and the job was commenced easily 
a year before that. We conveyed two lots to Mr. 
Rauer at an agreed valuation of $4,000 in payment. 

The amounts I have read out as being paid for 
work on 14th Ave. are for the grading work, the 
paving is not entered in this account. The paving 
contracts were entered into with the City Street 
Improvement Co. and the Federal Construction 
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Co. The items I have here are simply grading ac- 
counts which we entered into with the Sunset. 

The MASTER.—It is perfectly clear that it is 
all grading. He so stated in his testimony this 
morning. 

The WITNESS.—It is all grading. 

Q. Now, on this sheet marked ‘‘Street Work,”’ 
you will notice an item May 21, and another item 
May 24, to J. J. Rauer. A. Yes. - 

Q. One item $750 and the other $250. Now, 
those items were paid to Mr. Rauer? A. Yes. 

Q@. On those dates? 

A. Yes; that is our check register, 

Q. They have no reference to this grading work, 
have they? A. No. 

@. That was for some other work? 

A. We entered into a contract for paving and 
sewering and curbing of 14th Avenue; that is rep- 
resented here in this. [242] 

Q. That would be this separate sheet here? 

A. Yes. 

Q. So that you would change your testimony of 
this morning in that respect ? eee vies, 

The MASTER.—This separate sheet here means 
nothing in the record. 

Mr, ANTHONY.—I am referring here by ‘‘this 
separate sheet,’’ to the sheet taken from the ledger 
account of Mr. Heyman pertaining to Outside Land 
Block 297 and marked ‘‘Street Work Account,”’ 
and there is a reference on this in writing, Moran 
and Sunset Construction Company. 


Oi 
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A. Yes. 

Q. That would refer to a separate contract, would 
it? 

A. Moran had the original contract for that work. 

The receipt in evidence which is dated June 8, 
1915, for $500, is signed by J, J. Rauer. It ts 
signed A. E. Buckman per J. J. Rauer. Mr. Rauer 
used to come in for money independent of Buckman 
and when he came in for money he had to receipt 
for it. Probably he signed for it when he received 
it. When he came in for money Buckman did not 
sign for him. The statements I show you are true 
transcripts of our ledger pages and contain a true 
statement of the moneys paid by us and the ac- 
counts upon which it was paid. Thereupon four 
ledger sheets were admitted in evidence, one of 
which is in the words and figures following: 

“NAME: O. L. 297. St. Work a/c. 

DOCUMENT: Moran & Sunset Const. Co. Charges. 
1915 


May 21 ToJ.J. Rauer & Sunset.......... 7950. 

24 . i 0. 250. 

June 1 Edw. C. Moran sewer......... 100. 

8 J.J. Rauer & Sunset.......... 500. 

15 dive e@ meV lOran..645.....0..8 VEO), 

July 30 EE ealatm o sunset..... 5.0. 0 200. 
AUC ee iFeGicwiemoracct.a........ ose 100.5. 

Sept. 30 sc sg) 1000 | eee 200. 
Oct. 4 a) ree 179.03 


[243] 
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The ledger sheeis entitled ‘O. L. Grading acct. 
m2 “and” O. liv297 Grading a/7¢ Sunset, Comer 
100 x102’ refer to the grading of the lots and not the 
grading of the street. 

There was a payment made to Edward C. Moran 
on account of Sewer $100.00, June 18th, and an item 
to J. J. Rauer and Sunset $500.00, and an item of 
$200.00 to Graham for curbing on July 30. All this 
was in 1915. 

We originally had a contract with Moran for 
paving and sewering. He had nothing to do with 
the grading at all. The contract was at 22d and 
Lincoln Way. The ledger sheet marked ‘O. L. 
297, St. Work,’’ embodied grading of street, sewer- 
ing, bituminizing and curbing. That was the street 
on 14th Avenue. Moran did the paving and sewer- 
ing, not the grading. 

J have one original bill that I have located, and 
it says: ‘‘Oscar Heyman & Bro. to Sunset Construc- 
tion Co., April 28, 1915, to grading your property 
fronting 100 feet on B. St. and 102 ft. on 14th Ave- 
nue, as per contract dated April 19, 1915, $953:00.”’ 
Then there was due $100.00, and there was a balance 
of $853.00. Then he received $250.00, and shows 
on it ‘‘eredit by cash May 1, 1915, and May 8th.” 
That includes the grading of lot. 

The sheet O. L. 297, Street Work Account, in- 
cludes the paving. The contract was with the Sun- 
set Construction as far as our direct dealings went. 
Moran was the sewer contractor. Graham laid the 
granite curb. The items of Rauer and Sunset in- 
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clude the paving and the grading of the street. My 
acccount states ‘“‘14th Avenue and B. Grading,’’ 
dated April 23, 1915. 

I have another one from Graham on account of 
Sunset Construction Co. and J. J. Rauer assign- 
ment of money owing on street work, 14th Avenue 
and Anza—that is H. Graham. I have also on ac- 
count of Sunset Construction Co. and J. J. Rauer, 
assignment of money owing on street work, 14th 
Avenue between Balboa [244] and Anza, dated 
August 21, 1915—payment of $200.00 on account 
of grading lot 14th Avenue, Nov. 1915. November 
again, grading lot 14th Ave. on account of 14th 
Ave. grading, signed J. J. Rauer. 

The only moneys which I paid to Rauer were 
under assignments made to him by the Sunset Con- 
struction Co. Our ledger sheet entitled O. L. 406 
shows that we paid the Sunset Construction Co. 
$300 on Jan 6, 1915, and $200.00 on Jan.. 23, 1915. 
I have a receipt where which shows that this money 
was paid for work done on 14th Ave. After I was 
notified of the assignments to Rauer I made no 
payments without knowing that Rauer was in a 
position to control the collection of the money if he 
desired to do so. 

J. J. Rauer’s journal introduced in evidence 
shows the following entries with reference to 14th 
Avenue collections: 


328 J. J. Rater ws. 
Amt. Balance 
Received Collected 
Charge ‘for by and 
Curbing and Mr. Rauer retained 
Paving or others by Sunset 
\W@21 0) Oe 3s $166.25 $1387.50 28.75 
iy der eee 319.20 306.70 12.50 
IR€Va c2eeeeeee eyes 7a. | 322.21 
Babbitt ....... 360.51 366.51 
Maloney ...... 319.20 250.00 69.20 
WEACZ ee ee OU 167.50 40.30 
J ORGAN Geckos 157.50 83.65 73.85 
Eathrop 2.222. lS .15 145.00 53.75 
Garis...) .ekone 160.00 55.93 
OLA ses ccue 198.75 148.81 49.94 
Getz & Son....1,043.36 1,043.38 
M. Baker ..... 210.00) (1,179.00 Graham 
Telly ae ae ee 1,969 .00) (1,000.00 Rauer 
Dufour... 40.00 40.00 
Henry Meyer). 
S. Meyer ).2,328.52 3,148.04 
C. R. Russell... 196.00 195..00 1.00 
Tarpey see ee oreo) Ab) 30.25 305.75 
Corking ...... 198.75 30.00 168.75 
OF /Jantamere, (05.96 | 859.72 
7,853 .53 819.52 
Loss to Mr. 
iach a. ee $40.20 $40.20 


Excess 
over 
payment 
Bills 
Collected 
by Rauer 


819.52 


The Sunset Construction Company’s books fur- 
[245] following entries: 


ther show the 
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‘Heb. 24, 1915, Received from J. J. Rauer, 


Choke oir... (ee $245. 
SPrercammt, ON MOLC........5. scape esse sees D 
$250 
Assigned to J. J. Rauer note Ryder on 14th 
BRN CMILG: clo ne ce. so ok ee eee S200n 7” 


Said books, being entries made in the ‘Black 
Book’ show the following: 


8° COL 


v8 OLIT 
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HO Gee TOAD a ey 
(Oa LopAy ee 
a0¢. nejnd ‘Gf “YAO Toney “fC ‘Pa “CGT “cs AvIV 
ees ee ee aay UIFT 
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US ne oe nee 
ee ere ne 
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There was admitted in evidence certified copies 
of resolutions passed by the Board of Public Works 
of the city and County of San Francisco, showing 
that the work of the Sunset Construction Co. for 
erading public streets was accepted as follows: 
14th Avenue, C. to F. Streets Accepted May 18, 1914. 
imrAve. C.to'B. ‘“ ce May 18, 1914. 
fiAve. <A.to B. “ Jamie 2 1905, 
14th Ave. Crossing B. Street * epee OmOilo, 

Defendant Rauer’s check stub #8631 introduced 
in evidence shows that this check was dated Febru- 
ary 27, 1915, and made to [247] Sunset Construc- 
tion Company and paid it on that date. 

That cash book of Sunget Construction Company, 
pages 30 and 31, entries for July, 1915, shows the 
following items: 

On debit side of cash book entry showing cash 
receipt by Sunset Construction Co. as follows: 
Foster & Vogt (another name for Reeder 

& Foster), in full for Jan. team hire.. $907.20 

On‘credit side of cash book, entry showing pay- 
ments by Sunset Construction Co, as follows: 
Stock hire, D. F. Cramer, a/c Foster & 


‘VOU GOING. | 32s ot Se 500.00 
Sunset Const. Co. 
deeekauer from Heyman............... 95.00 
Jmeeraer from Heyman..........2.... 370.00 
J. J. Rauer from Foster & Vogt.......... 407 .20 


[248] 
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Testimony of Fillmore Buckman, for Plaintiff 
(Recalled). 


FILLMORE BUCKMAN, recalled, testified, in 
substance, as follows: 

The Sunset Construction Company and D. F. 
Cramer, on account of team hire, got a sum, and on 
January 11, 1915, this was setled by Mr. Rauer tak- 
ing over the account and paying it in the sum of 
$2248.50. My. Rauer has never repaid that sum. 
Mr. Rauer carried us for that. The little black 
book of the Sunset Construction Company intro- 
duced in evidence contams a correct statement of 
the facts in every instance. The entries were made 
from my personal knowledge at the time they oc- 
curred. 

The first pay-roll on the Carolan job that Mr. 
Rauer was interested in was a pay-roll that we did 
not have sufficient money to pay off with and for 
the money from Mr. Rauer for each man sy much 
on account of his time during that month. Then, 
later on, we paid off the balance of that pay-roll, 
and the following month, Mr. Rauer’s check—that 
was the first pay-roll where Mr. Rauer drew his own 
personal check for each man. But the one prior to 
that he gave a lump sum to cover the amount that 
we paid. 

In reference to the entry May 14, 1915, Sol 
Getz & Son check for $1,043.36 on the Hittell con- 
tract, I have gone over the cards from the 19th of 
February, 1915, up to the time the job was com- 
pleted. The stock hire account will amount to 
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$8,000 or $9,000. Mr. Rauer was paying the hire 
account bills. 

I have taken the foreman’s report and made up 
the number of horses that were used, and taken it 
at the rate of $1.50 in order to find out what must 
have been the cost of the stock on this job. I have 
also got the vouchers on that to prove that there 
was $8,000 for stable expenses for stock hire, horse 
shoes and that kind of stuff. [249] 

Those vouchers cover payments beginning from 
June up to December, 1915—that was five months— 
of course, there are other jobs that come in. 

The 28th Ave. contract, between I. and J., Mr. 
Rauer had the assignment prior to the date of the 
bankruptcy; in fact, we were signing the contract 
up at the time, but the work was done after that. 
It belonged in there. The first work that was done 
on this job was July 12, 1915. 

The McNutt contract was dated along in 1912 
and was assigned to Mr. Rauer. I do not know just 
the date of the assignment. The contracts are not 
filed until the permit is granted by the Board of 
Public Works, and the parties to the contract can- 
not go upon the public streets and commence to do 
the work until that permit is granted. 

As to the Academy of Science contract. "The pay- 
roll starts on July 1, 1915, and ends on the 21st. It 
was a short job. There are the original cards. 
These checks are mixed up with the H. and J. job 
and 22d and Lincoln Way. These are the original 
time cards. 
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(Testimony of Fillmore Buckman.) 

Q. I will ask you if there is not a $200 credit in the 
original account showing that the total amount re- 
ceived on the Academy of Sciences contract was 
$500 instead of $300, as you make it appear in this 
amended statement. 

A. On page 8 on January, 1916, there is a credit 
of $200, but that had nothing to do with the contract 
at all, so they told me. I know nothing about it; 
it had no bearing on it at all. 

‘The date of the permit, 28th Avenue, Irving and 
Judah Streets, was granted on May 5th, 1915, that 
was the date of the first permit. 

Payment for getting these signatures to these con- 
tracts 1s made whenever the signature is obtained. 
On this particular job, there are two signatures 
that we could not get; in fact, I could not get them. 
Mr. Joe McHugh went out and got the two signa- 
tures, and Mr. Rauer paid him. [250] 

I am familiar with the Academy of Science con- 
tract. The Sunset Construction Company had a 
contract with the Academy of Sciences for doing 
certain work around the Museum out there, and that 
was completed with the exception of certain back- 
filling that was to be done after the building was 
completed. When the time came to complete the 
contract it cost a great deal more to complete it than 
the balance retained by the Academy of Sciences. 
Later on, we had to go back and do that work. 
Then there was a balance, I believe it was $300 odd, 
due the Sunset Construction Company on the con- 
tract. After that there was some work done for 
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the Academy of Sciences, but it was day work; it 
was not contract work; it was hauling around the 
building there, it was so much a load. In the gen- 
eral statement there are two items, Academy of 
Sciences balance of $300, and then there is this 
other amount for $200. In looking that up, I find 
that was for hauling that was done there by the day. 

On the ledger here, the item, July 21st, 1915, $352, 
is for work done by the day; they were hauling ma- 
terial in and around the building. The balance on 
the contract is $300 and some odd dollars. ‘The 
cards that Mr. Clark has were the vouchers to sus- 
tain this $352 item which was day work, July 21, 
1915. The cards show that. These cards were for 
that $352 item, which represents the day work done 
on that job. I cannot say, right offhand whether it 
is correct or not. 

This money was received by Mr. Rauer, accord- 
ing to his statement, and was a balance on this con- 
tract work which was done before the day work 
Was commenced. There is no question about that. 


[51 | 
Testimony of J. McCoy. 


J. McCOY testified in substance as follows: 

I have been working for the Sunset Construction 
Co. continuously for 28 years and up to March, 
1919, and my occupation was manager of teaming, 
grading and construction work, and for 10 years 
I was Buckman’s superintendent of machinery and 
equipment. The equipment consisted, principally, 
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of scrapers, plows, sand machines, cars and tracks. 
On the T. Street job they used from 2 or 3 scrapers, 
up to 8 or 10 at different times, 5 or 6 blocks of | 
track—these blocks were 240 feet to the block, about 
25 cars and one sand machine. This equipment was 
used during the whole time the job was in progress. 
The rental value was 25 cents a day for the scrapers 
and 25 cents a day for the cars. The sand machine 
was a conveyer with an endless chain on it used for 
loading cars. The T. street job started before any 
wiring was done by the Pacific Gas & Electric Co. 

A man named Hutton used two trains of about 
six cars each per day; and also a sand machine and 
track. ‘This same equipment was used on the job 
on 28th Avenue between J. and K. Streets—also on 
the same avenue—29th Avenue between I. and J. 
Streets; also on the Richmond side, 28th Avenue be- 
tween J. and K. Streets. There were about 18 cars 
in regular use, and some extra for emergencies; 
there was also used one sand machine and about two 
blocks of track. 

On the Hittell job, 22d and Lincoln Way, there 
were. 21 cars in actual use and three or four extra 
cars, the sand machine and quite a string of track 
there. This work was done along Lincoln Way, 
down along Golden Gate Park from 22d to 36th— 
about 14 blocks, 3000 feet, and about a mile of track 
was used. 

None of this equipment was scrapped or sold 
during the time [252] that he was foreman. The 
sand machine was hired by McHugh, for which he 
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paid a rental of $150.00 a month. The Morgan Tm- 
provement Company had a few ears—three or four 
cars, and a couple of hundred feet of track. 

In the equipment altogether, there were four 
sand machines, 60 cars, about a mile of track, 7 or 
8 scrapers. 

One sand machine was used on the Fernando Nel- 
son job, about 25 cars and about a mile of track. 

It appears from the books and accounts intro- 
duced in evidence that the jobs and their duration 
on which J. J. Rauer used any of the equipment 
mortgaged to him by the Sunset Construction Com- 
pany were the following: 

T. Street job—April 11, 1916, to July 24, 1916, 
344 months. 


Testimony of Thomas W. Simmie. 


THOMAS W. SIMMIE in substance testified as 
follows: 

That he had been employed in looking after the 
Sunset Construction Company jobs, and some time 
actually as foreman; that the Sunset Construction 
Company owned three sand machines, and ‘Buckman 
owned one; there were about 60 iron Koppel cars, 
and quite a number of wooden cars, and a little 
more than a mile of track. This equipment is the 
very equipment that was made the subject of the 
sale in bankruptcy. 

The wooden cars and some track were not used 
on a job on San Buno Avenue being conducted by 
the Federal Construction Co. There were no streets 


of Jd. df. AUNer Us. 


(Testimony of Thomas W. Simmie.) 

near it at that time—the nearest street [253] was 
Oakdale Avenue. It was used on the West side of 
Oakdale Avenue—they worked on both sides of Oak- 
dale Avenue. 

My experience as to rental value of this equip- 
ment is—that I was in conjunction with the rental 
of a machine on Fulton Street. Mr. Buckman 
rented one to a man that fell down on it, and he 
took it over himself, and I ran that machine with 
Mr. Buckman afterwards, and I know that Mr. 
Buckman was getting $150.00 for the rental of these 
sand machines. I personally had charge of the ma- 
chines on different occasions and personally rented 
some of the machines. The rental value of the 
machines was $150 a month. On the Nelson Track 
Koppel cars were being rented for $5.00 a month 
a car, and 3 cents a foot for the track by Buckman’s 
concern. I was then in Buckman’s employ and 
knew what the Koppel cars were rented for also 
the track. JI have here the verified claim of J. J. 
Rauer, against the Buckman Estate and that claim 
shows that the wiring done by the Pacific Gas & 
Electric Company, on the T. Street job was done 
on March 20, 1916, and that the certificate of com- 
pletion shows that the job was completed on Decem- 
ber 13, 1916. 

I saw some of this equipment in use on the two 
jobs on 28th Avenue, one between J. and K. Sts., and 
the other between I. and J. Streets, and I saw some 
of this equipment in use on the Hittell job, 22d and 
Linco Way a great many times. McHugh only 
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took the shovel alone, or the same machine alone— 
no track or equipment. He paid $150.00 a month 
rental. 

It was thereupon admitted by counsel for J. J. 
Rauer that the amounts shown by J. J. Rauer’s ac- 
count in evidence to have been collected from ‘Hut- 
ton’ were paid for use of the equipment referred 
to in the above testimony.’’ [254] 


Testimony of 8. P. Doyle. 


S. P. DOYLE, Cashier of the Federal Construc- 
tion Company, testified in substance as follows: 

I thave been cashier of the Federal Construction 
Co. for 10 years and was in that position when a job 
was done by that Company on San Bruno Ave. near 
Oakdale Ave. The Federal Construction Co. made 
certain payments to J. J. Rauer after that job was 
completed. I have here duplicate checks issued to 
Rauer and Buckman or Rauer and Sunset Con- 
struction Co. Some of the checks were paid to the 
Sunset Construction Co.; some to J. J. Rauer as 
assignee of the Sunset Construction Co. and A. E. 
Buckman; and some were paid on orders given on 
us by those persons. The payments all got into 
one account, that is paying bills for rental of 
wagons, and rail, cars, and in settlement of his pro 
rata share of the job on Balboa St., 21st Ave., and 
this San Bruno job. ‘The statement shows that we 
paid the following amounts which are listed on our 


ledger sheet: 


May 4 
23 


23 


18 . 


Aug. 12 


Sept. 12 
29 


29 
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Cash (0) Sse 00 150. 
Cash: tec mC. (0 ae 200. 
Cash to Harvey Graham, 

Orders sa. Comers 254. 
Cash tone, Cmmlon ee 250. 
Rent for cars, Carolina 

Sa ee es Sele ea ee = 210. 
Cochin @m sa © a0 0 aera 300.. 
Ouisl ine SEO. (Om, v6 di, di 

TUT esse es 250. 
Bill assigned to S. C. Co. 

Joy's 2lst Ave........ ST I 
Cash to J. F. Dowling & 

CO; .. {ae eee 275 .02 


Note: Amt. to be charged 
to S. 8. Co., J. J. Rauer 
Cash (0 (SiG Coa ware 100. 
Acct. against H. M. An- 
thony, Foerster St. as- 


Sigmed tO Lheniae 25 125.08 
Acct. against Joseph Est., 
PACD AVC ctu. os ss 1305 .52 


Cash to A. E. Buckman... 60., 
Cash in full to J. J. Rauer 

Ol alimacetsareris co ae me OZ 
Cash to A. E. Buckman... 10. 
Pro rata share collecting 

Bannock Ass.......... 10. 
Amt. collected by Rauer 

from Seashore Realty.. 544.50 


1916. 
Sept. 29 


29 


29 


29 
[255] 
Sept. 29 


29 


29 
29 


29 


1917, 
Apr. 14 
30 


30 
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Pro rata share loss 21st 
eve, 4000 ee 
Pro rata share profit B. 
Street, 40% 
Allowance Joseph Est. 
orig. chg. $1305.52, col- 
lected $1100 diff........ 
Pro rata share profit San 
Bruno, 50%...... ee. 


227.81 


oo ec © es © © © 8 


Order given to A. Young 
& Buckman &  ¢chg. 
‘Buckman account..... 

Team hire ete. 20th & 
Wisconsin, San Bruno, 
4th, 19th, Irving est; 
Forest Hill, 21st & B., 
pg A Ve. oe... . ee 


205.20 


TOGN ON 6 eA sc, Arne 
man 
Allowance made to settle: 
‘otal Alllowa. os sea 1396 .66 
Ee veiw es a 20320% 


oo ee © © © © © ee we ee ee ow 


Cash i. cl. Weal «. s. 4. 
Jos. Dillon acct. assigned 


tome ©. Co. G@ J. J. 
OO a Dea Te 
re ON ACCT... ames. ..... 20.88 


345 


491.60 


1193.5 
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(Testimony of 8. P. Doyle.) 

The check of Aug. 12 for $7,139.62 cuvered pay- 
ment in full to date for team hire, rental of cars and 
all other charges, and for the pro rata share of the 
profits accruing from the following contracts: San 
Bruno Ave., 21st Avenue and Balboa or ‘‘B”’ Street. 
I was present at the negotiations that preceded the 
payment of that check and knew that some money 
had been held up by Mr. Rauer on a notice to with- 
hold. ‘This was money due the Federal Construc- 
tion Co. from the city of San Francisco. The check 
for $7139.62 was paid by us to J. J. Rauer coinci- 
dent with the release of that notice to withhold. At 
that time there was a conversation at which there 
was present Messrs. Anthony, Buckman, Rauer, 
Dowling, Hanrahan and myself. Mr. Hanrahan is 
secretary of the Federal Construction Co., and Mr. 
Dowling is president. At that conversation there 
was a general summary made of the account and it 
was closed. I have a copy of that summary which 
is taken from the ledger sheets of the Federal Con- 
struction Co. That was used as a basis of our set- 
tlement. These are our original book entries. The 
ledger sheets and the journal entries. Thereupon 
the ledger sheets and journal sheets were received in 
evidence. The ledger sheet contained all the data 
heretofore read into evidence by the witness, and 
in addition thereto, the following: [256] 

1915. 
Apr. 24 Improving 14th Ave. as 
per COMbACi eee 760. 
24 Improving Lot on Irving 
SEs. sceoeeeeneemey See 258.38 


1915. 
Apr. 30 


May 24 
31 
June 30 


June 30 
July 14 


i 
June 7 
July 31 

31 
Oct. 1 


23 


Nov. 


1916 


June 9. 


July 29 
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Paid for examination 14th 
NGOS). ke 
Improving 14th Ave. 
crossing per contract... 783.04 


Misc. pay-roll expense.... 6.10 
Mise. pay-roll expense.... 2.10 
Mise. pay-roll expense.-... 5.10 
Inspection fees 14th Ave. 
COMGHAC | Aare Ss x eee 6. 
6875 .82 
by cash (Paid by J. J. 
Raver \ er cs ares 3 
To 4 bbls. Cement (for 
SewClamOs ta)igene: eaaleres 10.20 
Misc. pay-roll expense... 4.35 
Mise. pay-roll expense.... m0 
100 brick taken by Buck- 
MMM ce eat See ret act axe 1.40 
Rent 3 wagons @ $15 per 
106 ie eee eae eae ere 146.30 
Black powder to McCoy.. 26.70 
Sharpening drill points. . 40 
Purchase from Dunham, 
Carmizane& Elayden ... 3.82 
Sharpening drill points 
20th @ ‘Gamolima....... 24.80 
Ass. J. W. Wright & Co. 
Balboa St. Collect. by 
Jo See sia eee 180. 


347 


2000. 
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Journal entries on Sheets admitted 
in evidence. 
Sept. 29, 1916. 
Sunset Construction 
COE oe. eee 544.50 
Accts. Payable 544.50 
Acets. receivable 044.50 
Seashore Realty 
Col «fees 544.50 
This amt. collected by 
J. J. Rauer. He is en- 
titled to same for reason 
that like amt. of money 
was held out when we 
made settlement with him 
in full on Aug. 12, 1916. 
This is a part of the $1,- 
145.18 the total amt. held 
out of this payment. 
Contracts San Fran- 
CISCOMMPIeE. . . 8 9858.11 
As per agreement Sun. 
Const. Co. shares 164 of 
profit on San Bruno job. 
‘Suspense Acct. 5190.45 
Items noted below are 
chargemot S50 eco. Lor 
team hire. These items 
have previously been 
charged through pay-roll 
acct. but checks held until 
such time as we could 
make settlement with 
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these people. As said 
above amts. chgd. to con- 
tracts; we are therefor 


che’g cks. deposited in 
famor of S. C. Co. 
20th & Wisconsin.. 811.15 
San Bruno Ave... .1044.05 
Welt AVE, ke. oes 12Rae) 
JUS Kak 6 622710 
(2500) 
evainee St, -eeee 24, 
onesie bill,” \ae 82. 
21st Ave. & B St. . .2069.65 
at Aves .2...2% 568. 
Suspense Acct. ........ 188.60 


Items noted below allowed 
S. C. Co. when settlement 


made of their acct. 
Inspection fee 14th 


Io la ROR ec Bide 


HN CaCI ee near eon 85.60 


Line & Grd Nelson 35. 


All. Irving St. con- 


RAC Uae pee AO. 


CHC O ee ee. 


Items noted below allowed 
S. C. Co. when settlement 


was made. 


Hauling cars & track to 


91.40 
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(Testimony of 8. P. Doyle.) 
Wisconsin Steeles 
Helpers two way... 12. 
Rope, powder G& caps 7.40 
Contracts San Fran- 
CISCO, eee eee ING Se59 

Balance due 8. C. Co. previous to settlement was 
7103.54. When settling this acct. J. A. Dowling 
allowed him an add. 1396.66 to make a total credits 
amounting to $8500. We cannot show this add. 
credit on our books as part of it has already been 
entered but which was questioned (210) when get- 
ting ready to make final settlement. This amt. of 
1396.66 also contain chg. of 210, which has already 
been credited. We also allowed them 6.93 for ex- 
tra team which added to 1396.66 after deducting 
210 leaves the above amt. See papers on file. 

I am familiar with the arrangements that were 
made between the Federal Construction Co. and 
Buckman about the division of the profits on the 
San Bruno job. The understanding at and before 
the contract was awarded to us was, if we got the 
contract, Buckman was to be on the job every day 
and have full charge and see that it was run prop- 
erly and was to supply all equipment, and the Fed- 
eral Construction Co. was to supply all the money. 
The profits were to be divided 50-50. The Federal 
was to bid on the job and finance it and Buckman 
was to furnish the equipment and superintendence, 
and profits were to be divided equally. The profits 
on that job came to $19,716.22. That is double the 
amount [258] shown in the ledger of $9858.11. 
On the 2ist Ave. and Balboa St. job we had an 
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arrangement for the division of the profits whereby 
we got 60% and Buckman got 40%. We were to 
finance the jobs and furnish materials. He was to 
furnish equipment and superintendence. On the 
21st Ave. job there was a loss and he stood $227.81, 
and on the B. Street job his share of the profits 
was $491.60. On the San Bruno job we actually 
paid Buckman 50% of the net profits realized. 
Where I have spoken in my testimony of checks 
being made to J. J. Rauer as assignee of the Sun- 
set Construction Co. and A. HE. Buckman, I mean 
that Rauer was the sole payee of the check. Rauer 
was the assignee of the Sunset Construction Co. 
-and we added Buckman as another payee with 
Rauer simply as a protection so as to have his 
signature on the check. | 

We made the payment of April 14, 1917, in final 
settlement. We had assigned some accounts to 
Buckman and Rauer to collect, and they failed to 
collect them, so they turned them back to us and 
we gave them our check for the difference. It was 
only a couple of hundred dollars. The exact 
description given by the Board of Public Works 
to the San Bruno Ave. job was ‘Improvement of 
San Bruno Ave. from a line 835 feet northerly 
from Courtland Ave. to the easterly intersection 
of Sengen St.’ ”’ 

Thereupon there were admitted in evidence the 
resolutions of the Board of Public Works showing 
the temporary acceptance of said work on J anuary 
19, 1916, and a resolution of final acceptance on 
May 29, 1916. Also the resolution of the Board 
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awarding that contract to the Federal Construction 
Co. on December 21, 1914. 

“The agreement for sharing profits on the Job 
IT have mentioned was merely a verbal agreement. 
There were some teams used on the job but they 
were charged to the job. They ‘didn’t [259] 
figure in the settlement. We rented teams from 
Cramer on some of these jobs. I do not recall any 
transaction whereby Cramer’s bills were assigned 
to Rauer and paid by us to Rauer. Mr. Rauer 
was intimately connected with Buckman during all 
that time.’’ 

Mr. Dowling personally had a claim against Mr. 
Rauer for the use of a lot for storing certain things - 
on it, or some rental, at $20 a month. It had 
nothing to do with the Federal Construction Com- 
pany. 

I am familiar with the arrangements that were 
made between the Federal Construction Company 
and Mr. Buckman, or the Sunset Construction Com- 
pany, about the division of profits on the San Bruno 
job. The understanding was at the time the con- 
tract was awarded to us, or before, if we got the 
contract, that Mr. Buckman was to have full charge 
‘of the job and be on the job every day, to see that 
it was run properly and to supply all equipment. 
The Federal Construction Company was to supply 
all money, and the division of profit was to be made 
00-50. The Federal Construction Company was to 
bid on the job and finance it, and Mr. Buckman 
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was to furnish the equipment and superintend- 
ence, and they were to divide the profits equally. 
The net profits on that job came to $19,716.22. 

That is double the amount that is shown in this 
ledger, $9,858.11. 

On the 21st and B Street job we also had an 
arrangement for the division of profits. 

On the 21st Avenue and Balboa Street job we 
were to receive 60 per cent profit and Mr. Buck- 
man 40 per cent of the profits. We were to finance 
the job and furnish the materials on those two 
jobs. He was to superintend the job and furnish 
the equipment. On the 21st Avenue job there was 
a loss; he stood $227.81 of the loss, and on the 
Balboa Street job his share [260] of the profits 
was $491.60. The full profit on that particular 
job would be twice $491.60. It was 40-60. 

That would be different in reference to the San 
Bruno job, on the settlement by virtue of the com- 
promise. We paid him half, fifty per cent. 

Where I have spoken of checks being made to 
J. J. Rauer, assignee for Sunset Construction Com- 
pany and A. E,. Buckman, that means that Rauer 
was the sole payee of the check. We had dealings 
with the Sunset Construction Company, a corpora- 
tion. 

As to these other two jobs on Balboa and Twenty- 
first Avenue, I don’t know whether it was the 
Sunset Construction Company or A. E. Buckman; 
A. E. Buckman was the party that was to share 
in the profits. We had Buckman’s signature on 
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the endorsement of the check. Mr. Rauer was the 
assignee of the Sunset Construction Company, and 
we joined Buckman as another payee and got his 
signature as a payee on our check, simply as a 
protection. 

The Federal Construction Company did not enter 
into a contract with either Buckman or the Sunset 
Construction Company; that is, an agreement as to 
the sharing of the profits on the job. For instance, 
the Federal Construction Company and A. E. Buck- 
man should agree and contract to do that certain 
work out there, we to furnish the money and he 
to do the work and supply the equipment, and 
having papers written up to that effect. No such 
papers were ever written up as to the profits of the 
job, or anything put down; it was merely a verbal 
agreement. When I say there was no contract, I 
mean there was nothmg made in writing. Mr. 
Buckman was to do the superintendence of the 
job. There was an oral agreement made, but 
nothing was reduced to writing on the subject. 
And Mr. Buekman was to furnish the equipment. 
And, in consideration of the fact that he would. 
furnish all the equipment to be used and superin- 
tend the job, [261] they were talking about 
going into a division of the profits. It was agreed 
before the job was started, as to the profits. 

The work on the San Bruno job—conditional 
acceptance, it is called here,—on January 19, 1916, 
practically stopped at the date of the conditional 
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acceptance. There was no real work done there- 
after. 

The final acceptance was merely held up pending 
eertain adjustments. 

The resolution of the Board of Public Works 
awarding the contract which shows the date of the 
completion of the contract to be May 29th, 1916, 
and date of awarding of contract to be December 
21, 1914, was received in evidence. 

During the performance of the contract a ques- 
tion arose as to Mr. Buckman’s performing the 
agreement on his part. Our superintendent re- 
ported a number of times that Buckman was not on 
the job and when we complained about it to Mr. 
Buckman, he said, ‘‘I have other work to do.” 
Then he promised to show up every morning, but 
our superintendent reported that he did not do so, 
and we were very much dissatisfied with the way 
he carried out his part of the contract. [262] 


Testimony of Thos. F. Boyle. 


THOS. F. BOYLE, Auditor of the city and county 
of San Francisco, testified as follows: 

I have brought here certain papers which are 
in my custody as Auditor of the city and county 
of San Francisco. The first is a notice to with- 
hold on the letter-head of H. M. Anthony, dated 
June 13, 1916, addressed to me and signed Dyed. J. 
Rauer. It is endorsed ‘Released 8-12-16.” I 
also have another paper on the letter-head of H. M. 
Anthony, dated Aug. 12, 1916, signed De ale 3s 
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Rauer and addressed to me. Both papers were 
filed by me. There is also a third paper dated 
June 13, 1916, signed by J. J. Rauer and endorsed 
‘‘Released 8-12-16.’ Thereupon the papers were 
offered and admitted in evidence. The first reads 
as follows: 

‘The undersigned, J. J. Rauer, hereby makes 
demand upon you that you retain out of any 
moneys coming from the City and County of 
San Francisco to the Federal Construction Co. 
the sum of $12,000 due on that certain contract 
which said Federal Construction Co. has for 
the grading and sewering of San Bruno Ave. 
between Oakdale Ave. and Galvin St. entered 
into with the Board of Public Works of said 
City and County of San Francisco. The claim 
for $12,000 is for the hiring, rental, use and 
consumption of equipment and material used 
in the grading and sewering of San Bruno 
Ave. between Oakdale Ave. and Galvin St. by 
the Federal Construction Co. from the Sunset 
Construction Co. and said Sunset Construction 
Co. has sold, assigned and transferred all of 
its claims and demand for said sum of $12,000 
against said Federal Construction Co. to the 
undersigned, J. J. Rauer, and the undersigned 
is now the owner and holder of said claim and 
demand. 


(Signed) J. J. RAUER.”’ 
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The second document reads: 

“The undersigned hereby makes demand 
upon you that you retain out of any moneys 
coming from the City and County of San Fran- 
cisco to the Federal Construction Co. the sum of 
$1,900 out of any demands or money due the 
Federal Construction Co. through the depart- 
ment of Public Works. The claim of $1900 is 
for the renting of teams and doing of grading 
work by the Sunset Construction Co. to the 
Federal Construction Co. on that certain job 
for the grading and sewering of San Bruno 
Ave. between Oakdale Ave. and Galvin St. 
The said Sunset Construction Co. has sold, 
assigned and transferred to the undersigned 
J. J. Rauer, all of its claim and demand for 
the aforesaid hiring of teams and grading and 
the undersigned is now the owner and holder 
of said claim and demand. 

(Signed) J. J. RAUER.” [263] 

Both the foregoing documents are addressed to 
the Auditor of the city and county of San Fran- 
cisco, dated June 18, 1916, and endorsed ‘‘ Released 
8-12-16.” 

The third document is a written release of the 
foregoing two documents, dated August 12, 1916, 
and signed by J. J. Rauer. The authenticity of 
the signature of J. J. Rauer to each of the fore- 
going documents is admitted by his counsel. 
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Testimony of J. A. Dowling. 


J. A. DOWLING, President of the Federal Con- 
struction Company, testified in substance as follows: 

Tn the year 1914-15 we had a grading job on 
San Bruno Avenue. We are strictly in the paving 
business. This grading job came up. We pre- 
sumed that Mr. Buckman from his past experience 
knew a great deal about the grading business, so we 
called him in and talked to him about the job. We 
were to go in the job together. He was to supply 
the equipment and his personal supervision, and we 
were to supply the money and bid the job out in 
our name, and we bid the job out and got it. We 
had a verbal agreement with A. E. Buckman that 
we broke 50-50 if any money was to be made; if 
any money was to be lost, we were to stand it. 

At the time of the settlement of the work, the 
controversy that had arisen between us and A. EH. 
Buckman was that A. E. Buckman never supplied 
any material or any equipment, and very little of 
his services, and we did not figure that he was en- 
titled to participate in any profits that might be 
made on the job. 

There had been written agreements to be signed; 
he presented them to us to sign, but we did not 
sign them. After we had signed up on the work 
we made absolutely no written agreement of any 
interest to A. E. Buckman. We made a settlement 
with [264] J. J. Rauer. Mr. Rauer brought in 
an assignment by Buckman of any interest he 
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might have in the work; Rauer and Buckman were 
both present at the time of the settlement. 

The controversy between Mr. Buckman and our- 
selves was that we didn’t figure that Mr. Buck- 
man was entitled to any share of the profits, and 
we came to an adjustment and paid, I think it was 
$7,000, or something in that neighborhood, to settle 
the matter up—to Mr. Rauer. 

It was not 50 per cent. We charged everything 
against it that we thought proper to charge against 
it, and then that was kind of an upset settlement; 
it was not any certain percentage of the job at all. 
The considerations that were taken into account 
in arriving at this settlement with Mr. Buckman 
were that Mr. Buckman had gone out there many 
times, and—M>y. Buckman presented himself every 
morning on the job and tried to hold his claim 
down. When we started the job originally, he 
started to do a little work around there, and we 
assumed he knew what he was doing. We found 
that very shortly afterwards he did not, and we 
put our own superintendent out on the job our- 
selves to run the work, a man who was supervising 
the rest of our work in San Francisco; but Buck- 
man, to hold his claim down, I guess, presented 
himself every morning on the job, and I suppose 
to give some color to his claim; we didn’t want any 
lawsuits or any bother about the matter, and we 
came to a settlement and paid the money to Mr. 
Rauer on Mr. Buckman’s assignment. 
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The Journal entry, dated September 29, 1916, is 
made on a second item of an allowance, and it 
says: 

‘“‘Under orders from J. A. Dowling an additional 
$1,396 was allowed Mr. Buckman in order to make 
up the amount which he claimed and which was 
in excess of the amount the Federal allowed on 
their books.’’ [265] 

The City Engineer, in making the estimate—it 
was at the crossing of San Bruno and Crescent 
Avenues, it was a sink, soft ground; when he filled 
that in, the sink went down and we had to put in 
more dirt than the cross-section showed, and we 
had an extra claim before the City Engineer for 
the extra dirt, which was afterwards allowed, after 
that adjustment had been made, and we allowed him 
a portion of that. That is where the additional 
amount comes in. 

We released the money to pay Rauer on the 
San Bruno job settlement when Rauer released 
the stay notice which he had filed with the Auditor. 
The ledger and journal entries of the Federal Con- 
struction Company contain a correct statement 
of the accounts between our company and Rauer 
and the Sunset. The entry in the journal re credit 
of $1,193.59 was a credit allowed an outgrowth of 
the original San Bruno Avenue contract on an extra 
which we got doing work in the sink. 

We also had an agreement on the 21st Avenue 
job with Mr. Buckman and he was to share 40% 
of either the profits or the losses. And our books 
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show that in that case that his pro rata of loss was 
$227.81, with which you charged him. 

And on B Street we also had an agreement on 
that job, in which he was to take 50 per cent of 
the profits or the losses. And in that case our 
books show that we gave him credit for $491.50, 
his pro rata of the profits. 

In calculating those things we calculated them 
in accordance with the terms of the original agree- 
ment. The agreement with Buckman was a separate 
and distinct agreement. On the 21st Avenue and 
on the B Street work, we absolutely had nothing 
to do with it at all, he attended to the entire work 
himself; we merely paid his pay-roll for him. The 
agreement provided we should get 60 per cent of 
the profits or of the losses for financing the job; 
[266] we absolutely had nothing to do with the 
job at all. He supplied the equipment and did 
all the work. 

On the San Bruno Avenue job we did not follow 
out the original agreement, because he did not 
follow out his original agreement. He represented 
to us that he had a lot of cars and track and equip- 
ment, and he had the equipment to do the job 
with, and when he came to the job he had no 
equipment at all. He did eventually put a few 
cars on the job, very few. Yes, and a very short 
amount of track; we had to get a steam shovel 
and put it in there; we bought it from Crocker 
& Howe, who had the Twin Peaks Tunnel job. 
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And the $1,198 we gave him credit for, we gave 
him credit because we were obligated to do so 
under the original agreement. We felt we were 
kind of obligated in a way; he presented himself 
every morning, and we figured that if he sued us © 
that probably after a lot of bother we would have to 
pay, and we paid him to get rid of it. We did so be- 
cause of the original contract that we entered into 
with him, and for no other reason; because Buck- 
man did not live up to his contract anywhere along 
the line. We paid him to avoid trouble; that is the 
only reason. His claim was founded on the original 
agreement he had with us to divide the profits 
00-50; and payment was made because of that 
agreement, and in consequence of that agree- 
ment; that was the basis for it. There were 
other considerations, such as adjustments with the 
City Engineer’s office on the main job. They made 
up an estimate of the amount of work that had 
been done, but in that estimate they did not allow 
for the extra material we put in for the sink that 
had sunk down; that is where the extra amount 
comes in afterwards. He figured with some adjust- 
ment with the Crocker people on the Twin Peaks 
material. That was a part of the consideration 
for his services in making an advantageous settle- 
ment. [267] 
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Testimony of Mr. Rauer, for Defendants (Recalled). 

Mr. RAUER, recalled, testified as follows: 

I received the $7,139.62 entered on my ledger as 
-a eredit to the Sunset Construction Co. follow- 
ing July 3, 1916, and described as ‘‘Dowling”’ 
from the Federal Construction Co. The credit of 
$125 is a sewer bill which Anthony owed to the 
Sunset, and I simply paid his bill and deducted 
the amount from what I owed him for attorney’s 
fees. The item of credit for $1145.18 marked 
‘‘Unpaid Assessment 21, 22 & B,’’ is for bills which 
were assigned to me by the Federal Construction 
Co. and I went out and collected them. 

I received from Hutton as rent on a sand ma- 
chine, $200 on August 15, 1916; $400 from Septem- 
ber Ist to October 1st; $400 from October Ist to 
November 1st; $300 from November Ist to De- 
cember Ist; and then after 1917, there are some 
other items. Altogether I received from Hutton 
$1300, for rent during the period mentioned. My 
account shows the following receipts for the use 
of this equipment in 1916, to wit: 

May 10, Cramer Machine Accet..... 189.60 
= Hutton, Sand Machine... 212.50 
: Hutton, Sand Machine... 212.50 
‘* 27, Hutton Sand Machine.... 152. 

Aug. 14 Hutton Sand Machine.... 350. 

Oct. 20 Morgan Improv. Co...... 76.82 

Nov. 16 ty “ Os. SZ 

I got the public contract on the T Street job. Mr. 
Buckman wanted to do the job, and we entered 
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into a written contract, where he was to do the 
work. I was to furnish everything, and I was 
to get 1% on the investment, and I lost $945. That 
job was late in July, 1915. If I testified at the 
original hearing that Buckman had nothing what- 
ever to do with the T Street job I was in error. 

I took possession of the equipment and personal 
property of the Sunset Construction Company 
under my mortgage before [268] the time the 
decree was rendered in the Superior Court action of 
Wherle vs. Buckman, et al. and I let it out to Mr. 
Hutton and others, and used it in connection with 
the Federal Construction Company jobs, and on 
all other jobs that had been assigned to me by the 
federal Construction Company ever since I started 
to pay all the bills of the Sunset Construction Com- 
pany on March 20, 1915. I will explain about this 
machine. I have a patent on that machine that 
nobody can use it, and I was to get so much money 
out of it, and I let them use it right along—all of 
these patents I have a patent on now, and nobody 
can use that machine without they pay for it; in 
consequence, when this money came in and I took 
that money and told Mr. Buckman I got that 
money and it would go to reduce the money that I 
spent in fixing these machines up and putting 
them in repair and building them. I collected 
that money as rental for this machine and I 
delivered possession of it to Mr. Hutton before I 
collected the rent. I had possession of this parti- 
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cular machine at the time I was collecting rent for 
it. I had let it out, because I had a patent on it. 

I had the same patent on the other three sand 
machines. I claim a patent covering three of the 
sand machines; one machine, I have forgotten the 
name, they tried to build, and infringed on the.ma- 
chine, and they were afraid to go on with it, and 
they sold out to Mr. Buckman, and Mr. Buckman 
took that machine over and used it, where they 
talked of this morning, about Mr. Dowling—I had 
nothing more to do with it than you had; he took 
it over there and used it just the same, and I never 
Saw a cent of it. 

I have a patent on the working of the machine; 
the machine that they built only cost $300 or $400 
or at the utmost $500. I did not let out all of 
these sand machines. McCoy used it, and if you 
will look on this page you have here you will see 
I never got a cent out of it, not a nickel. I will 
show you [269] if you want to look at it. Here 
are all of McCoy’s machines, he took the money, 
and when I got wind of it, I took his promissory 
note for $925—I took his note for all of these 
items that IT have here; you will find it all in this 
statement. 

The rental value of these sand machines and 
the balance of this equipment was just what you 
could get; Mr. McCoy claimed $150 per month. I 
put up $75, I think—here is this McCoy machine, 
they had no chains or anything, and I took the 
money out of my own pocket and put it up, so that 
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they could get it in working order. The privilege 
of using the machine was worth $150 a month, or 
more, if you could get it, not the rent of the ma- 
chine. 

I remember testifying in the case of myself vs. 
Fernando Nelson that the amount of the equipment 
that he had for use there was of the reasonable 
rental value of $745 a month; I was talking of the 
patent and everything else. That was one sand 
machine, 25 cars, and a mile of track. That was 
in 1918. While Mr. Buckman was there, up to the 
time of the sale of the machine, I never got a cent, 
not one nickel, I think for seven or eight months. 

I remained nominally the contractor on the T 
Street job from the time of its commencement until 
the time of its completion. The work was done 
on it in my name clear through the whole progress 
of the work; if you will refer to the T Street mat- 
ter, I went and bought $690 worth of wire there. 
Officially and according to the public records, I was 
the contractor with the Board of Public Works on 
the T’ Street job from the time of its commence- 
ment to the time of its completion. And the only 
contract I had with Buckman was a private contract 
between him and me. The equipment belonging to 
the Sunset Construction Co. was, in fact, used on 
that T Street job. 

On the Hittel job at 22d and Lincoln Way I 
lost $945. 

I did not receive any money for the use of this 
equipment. You can see the items; I have got 
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two items, don’t you [270] see, down here, made 
out by Fillmore Buckman, and it says here there 
is a loss of $945. 

I testified in the Fernando Nelson case that I 
had an agreement with Buckman made after I 
bought this equipment at the sale in the bankruptcy 
court, by which I gave him an option to repurchase 
this machmery and all the rents received for it 
were to be credited. I remember in the Superior 
Court case to secure possession of this equipment 
that judgment was rendered the day after the 
action was filed, by stipulation. I agreed to give 
credit to Buckman for $7,500, for the equipment 
in the Superior Court case, but at the sale in bank- 
rupicy I bid in the property for $3,750. 

I gave Buckman eredit for money received on 
the San Bruno Avenue job on the general running 
account. 

I filed an account in the matter of the Buckman 
estate. The fact of Buckman’s bankruptey did 
not interrupt our business dealings at all. I con- 
tinued on doing business with him the same as 
before. I was advancing him money on other jobs 
he was running outside of the San Bruno job. 
The amount of equipment on the San Bruno job 
consisted of two blocks, half a double track, and 
about 12 cars, two trains. I supplied teams on the 
San Bruno job through Mr. Cramer. The teams 
were supplied to the Federal Construction Com- 
pany. I supplied the horses that went down about 
May ist, 1915. The trustee in bankrutcy never 
interfered with the running of that equipment. 


368 J. J. Rauer vs. 


(Testimony of Mr. Rauer.) 

The equipment was also used on the job at 43d 
Avenue—that is where Mr. Dowling had it—and 
then on a job of Katon & Smith somewhere, I think 
they got from Heyman, and I lent them $500.00 
and I got $460.00 back, and the lot that went in 
there to Mr. Chapman; I had nothing to do with it— 
never got a dollar. Then he had a government 
job over in the Spring Valley works somewhere. 

Mr. Williams admitted that the trustee in bank- 
ruptey never [271] disturbed Mr. Rauer in the 
use of the equipment. 

This is a statement of account commencing in 
March 20, 1915, up to the date of Buckman’s death. 
It includes items pertaining to the fixing of the 
sand machines. I advanced the money to keep 
them running. The understanding was that Buck- 
man was to make these advancements but he didn’t 
do it and so I had to. During that period I lost 
between $16,000 and $18,000 on my transactions 
with Buckman. I am familiar with the grading of 
14th Avenue between A and B Streets. It was 
finished in January, 1915, and the grading between 
B and C Streets was finished in January, 1914, 
and on 14th Avenue between C and F Streets 
in May, 1914. That work was done a year and 
seven months before his bankruptcy. I could not 
estimate what I paid out for repairing the sand 
machines. The money mentioned in the account 
of the Federal Construction Co. being the first item 
dated April 24, 1915, for $5760 was money paid to 
them for paving 14th Avenue. 
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The bill for the Ajax Foundry, dated August 
16, 1916, $100 was for wheels for the sand machine 
and cars; the $120 December 1, 1915, Enterprise 
Electric Company was to fix up the motor in the 
sand machine. As to the check dated January 27, 
1918, payable to the order of A. E. Buckman for 
$261 he wanted to get some money—I have got it 
down for $250, but I find that the check is $261. 
IT gave him that money to buy materials for the 
sand machines and ears, ete. on the Nelson job. 

I paid the bills I have here amounting to $651.21 
for repairing the sand machines. TI paid the Pacific 
Gas & Electric Co. $479, and received $249 back, 
on the T Street job, so as to get the power to work 
the sand machine. 

The MASTER.—This bill shows that $499.40 was 
charged for [272] putting in the wire on the 
job at 40th Avenue and T Street. It provides: 
‘‘Special main wire extension, subject to credit and 
refund as follows: 20% of monthly bills paid for 
current on the main line extension will be credited 
to your account monthly until the total amount 
of $259.40 has been refunded. Salvage on wire, 
etc. $240.”’ It seems from this the whole amount 
Was paid in and the whole amount was paid back. 
The contract is perfectly plain, Mr. Anthony. 
Apparently the idea is that the entire capital cost 
will be paid by the person using it, in the first 
place, but it will all come back to him. [273] 

J. J. RAUER further testified that he had rented 
a block of land at $25 per month from Feb. 15, 1915, 
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to December, 1916, which block was used for the 
storing of the equipment and all auxiliaries, and 
from which it was moved to the various jobs and 
to which it was returned from such jobs. 

J, J. RAUER also testified that the sand machine 
patent had been owned by A. Everett Hall and C. C. 
Higgins prior to August 15, 1916, and that he had 
rented the use of this patent in the City and County 
of San Francisco from them at $100 a month from 
April 1915, to the time he purchased it from them 
on August 15, 1916, and that since then he has been 
the owner of it. 

Plaintiff then introduced in evidence the follow- 
ing memorandum, and J. J. Rauer stated that it was 
an agreement between him and A. E. Buckman and 
that he had signed it, viz.: 

“KNOW ALL MEN BY THESE PRESENTS: 
That I, J. J. Rauer hereby agree to make and 
execute to A. E. Buckman, an assignment and trans- 
fer of certain patent rights for the City and County 
of San Francisco, State of California, for sand 
moving machines, as set forth in the assignments 
made by A. Everett Ball and C. C. Higgins and 
A. E. Buckman, and also to make a bill of sale for 
three machines, wire, etc., under said patents, upon 
said Buckman paying to said Rauer the sum of 
$2500, and interest thereon at the rate of one per 
cent per month, interest payable monthly. 

It is understood that any money received for the 
use of said machines under said patent shall be 
credited and applied upon said sum of $2500 and 
interest. 
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That any machines used by said Buckman on his 
contracts said Buckman shall pay to said Rauer the 
sum of $200 per month while so using them, and all 
machines used by any other person, or persons on 
other work, the money received therefor shall be 
paid to said Rauer. 

The payment of $1500 of said $2500 shall be 
credited on the debt of the Sunset Company. 

This agreement and option shall be good for one 
year from date hereof, provided all agreements set 
forth above are complied with.’ 

WITNESS my hand this 15th day of August, 
\A. D. 1916. 


HATFIELD, Trustee, 
VS. 
BUCKMAN. 
Pffs. Exh. H. M. Wright, Master. 
J. J. RAUER. 


[Endorsed]: Filed Dec. 12,1921. W. 5B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk.’’ [274] 
Entries in the ‘‘Voucher’’ or ‘‘Bill Book” kept 
by the Sunset Construction Co. to the following 
effect, were admitted in evidence: ~ 
‘‘Henry Meyer 2232. 
To SUNSET CONSTRUCTION 
SOME AN NASD. 
1S, 
Jan. 22. For grading 14th Avenue bet. 
A. and B. Sts, to the official 
line and grade in front of 
your property, 
fronting 118 ft. @ $5.50... .649.” 
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“Thos. A. Vogel, 2233. 
1915 To SUNSET CONSTRUCTION 
COMPANY, Dr. 
Jan. 28. For grading 14th Ave. bet. 
A. and B, Sts. to the official 
line and grade in front of 
your property, 
fronting 24’ 5” @ $5.50...... 30 2000 
Also similar bills, under the same date, for grading 
14th Avenue between A. and B. streets, @ $5.50 per 
front foot, were rendered to the following: 


Bill Number Name Amount 
2934 INE CAR ACU Diese ene ee $137.50 
2235 AON MAUI cope gous coe 264. 
2236 WD. Hagler ee ee 264. 
CRAY Edw. Hi. Tampey ........ 2 264. 
2238 M.- _ Baker io... 165. 
2239 Oscar ELC vail wee 1419. 
2251 Oscar Elevmatiage....1.... ee 858. 


‘City and County of San Francisco 2241. 
1915 To SUNSET CONSTRUCTION 
COMPANY, Dr., 
Jan. 6. 
For grading the crossing of 14th 
Avenue & B. St. to a point 300 ft. 
North in front of ‘City property to 
the official line and grade,........ $495.”’ 
Also a similar bill against the city and county of 
San Francisco for the sum of $495 for grading to a 
point 300’ south of said crossing. 
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“Sol. Getz & Sons, 2260. 
To SUNSET CONSTRUCTION 
COMPANY api 
1914 
May 12. To grading 14th Avenue bet. 
B. and F. Sts. to the official 
[275] line and grade in front 
of your property, 
tronting 287 ft. essen... $1004.50 
‘“‘Academy of Science, G. G. Park, 1967. 
To SUNSET CONSTRUCTION 
COMPANY, Dr., 
To labor from Jan. 30 to 
eba IZ les. 10 
osinea vent lle wee 2b) 
alc Gren eee ee 19.84 238.49” 
‘‘Academy of Science, G. G. Park, 1972. 
To SUNSET CONSTRUCTION 
COMPANY, Dr., 
To extra excavating & breaking 
up and taking out old con- 
crete piers, including powder, 
HG CTOMMIDOT, ooh. ace. ies oo d30. 
TPS GC oot oe 53.50 588.50 


Testimony of Fillmore Buckman, for Defendants 
(Recalled). 


FILLMORE BUCKMAN testified that he made 
the entries in the voucher or bill-book, and that this 
was no more than a carbon copy of bills which had 
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(Testimony of Fillmore Buckman.) 
been sent out by the Sunset Construction Co. That 
he knew the bills were correct when he sent them 
out and that they were made out and dated after the 
work covered by them had been finished. That 
sometimes delays occurred which made it necessary 
for a considerable period of time to elapse between. 
the completion of the work and the rendition of the 
bill, but that bills were never sent out before the 
work was completed. Thereupon there was read. 
into evidence from the ‘‘ Black Book’’ the following 
entry: 
“Jun. 3,1915. Paid J. J. Rauer 
Ck. Sol. Getz a/c 
14th Ave. 521.38 
‘¢ EK. EK. Jordan 88.75 
160. 
Due from J. J. R. 
on 5/25/15 33.34 798.47” 
We had a contract with the Academy of Sciences 
at Golden Gate Park which was finished before 
bankruptcy. After [276] bankruptcy we did 
some extra work there but the extra work was done 
for a percentage over costs. The ledger of the Sun- 
set Construction Company shows that J. J. Rauer 
collected $300 as a balance upon the original con- 
tract. ‘That had nothing to do with the extra work. 
The cash-book of the Sunset Construction Co. was 
introduced in evidence and showed the following 
cash transactions occurring between J, J. Rauer and 
the Company between the dates of February 19, 1915 
and March 16, 1915. 


aa915. 


Feb. 


March 


[277] 


24. 


ll 


12. 
12: 
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Paid, J. J. Rauer to D. 
F. Cramer for stock 


hire in advance $200. 


Received J. J. Rauer 
C. B. Ass. Ryder 
note 14 Ave. 

Received J. J. Rauer, 
loan, 

Received J. J. Rauer, 

loan, ° 


Paid J. J. Rauer, 309. 


Received, J. J. Rauer 
Reecived J). Rater, 
Received J. J. Rauer 


Paid 2 City Warrants, 495. 


Paid J. J. Rauer, to 
D. F. Cramer for 
stock hire 704 


Paid J. J. Rauer, Ck. 


of Scott, 535. 


Paid R. Monigan col- 


lection 30. 
Paid City Warrant 495. 
. Received J. J. Rauer, 
Interest on $20,000. 400. 
Loan Vier 
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$245. 
30. 
200. 
125. 


300. 
79. 


.96 
Paid Ji. J, Raver 300. 


175. 


Difference Ex. of Cks. 69.50 
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Thereupon the matter was submitted to the Mas- 
ter in Chancery, and, on June 16, 1921, the Master 
made and filed his tentative report, which tentative 
“report is contained in the record on this appeal; 
and thereupon both the plaintiff and the defendant 
J.J. Rauer filed exceptions to said report, and hear- 
ings upon said exceptions were duly had by the 
Master on August 27, 1921, and the same was 
further briefed by counsel. At said hearings plain- 
tiff was represented by Messrs, Edwin H. Williams 
and Charles 8. Wheeler, Jr, and defendant J. J. 
Rauer was represented by Messrs. H. M. Anthony 
and Grant & Zimdars; and after the hearings of 
said exceptions and objections the said Master made 
and filed his supplemental report herein on the 12th 
day of December, 1921; which said supplemental re- 
port is set forth in the record on appeal herein; and 
that thereafter defendant J. J. Rauer filed in the 
above-entitled court his objections to the Master’s 
reports and to the confirmation thereof by the above- 
entitled court, and the hearing of said objections 


was duly had before the above-entitled court, 


Honorable Wm. C. Van Fleeet, presiding, on the 2d 
day of August, 1922; whereupon the Court made 
and entered its order herein on the 30th day of Sep- 
tember, 1922, overruling said objections and excep- 
tions to the said reports of the Master, and con- 
firming the same, and thereupon filed its final decree 
herein on Nov. 6, 1922, and which said order and 
final decree are contained in the record on appeal 
herein. [278] 


~ 
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The foregoing is proposed by defendant, J. J. 
Rauer, as the corrected statement of the case on 
appeal of said J. J. Rauer.from said interlocutory 
decree and the said reports of the Master of Chanc- 
ery, and from the final decree entered by the said 
District Court in and for the Northern District of 
California, Second Division, disallowing and over- 
ruling his exceptions to said reports of the Master 
in Chancery, and confirming said reports, and 
directing said J. J. Rauer to pay certain moneys to 
the Trustee in Bankruptcy. 

This proposed statement includes those exceptions 
and amendments suggested by. plaintiff to the pro- 
posed statement as originally presented which have 
been agreed upon between the parties as proper to 
be inserted in the statement; and also those others 
of said amendments and exceptions which were al- 
lowed at the hearing before Honorable William C. 
Van Fleet, Judge of said Court, on Friday, August 
17th, 1923; and also has reduced to narrative form 
all the portions of the testimony which were in- 
cluded in the first proposed statement. 

Dated August 21st, 1923, 

H. M. ANTHONY, 
GRANT & ZIMDARS, 
Solicitors for Defendant and Appellant, J. J. Rauer. 
Receipt of copy of the foregoing proposed state- 
ment received this 21st day of August, 1923. 
CHAS. 8S, WHEELER, Jr., 
EDWIN H. WILLIAMS, 
Solicitors for George J. Hatfield etc., Trustee in 
Bankruptcy of the Estate of A. E. Buckman 
Bankrupt Respondent in said Appeal. [279] 
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The foregoing proposed statement embodies all 
the amendments heretofore proposed by plaintiff 
and allowed by the Court, and all amendments sub- 
sequently proposed by plaintiff. 

Dated August 28th, 1923. 

CHARLES S. WHEELER, Jr. 
HK. H. WILLIAMS, 
Solicitors and Attorneys for Plaintiff. [280] 

The foregoing is hereby settled and allowed as the 
statement on appeal of the defendant, J. J. Rauer 
from the order or decree made herein on the 11th 
day of September, 1922, including the order direct- 
ing an accounting and referring the matter of the 
accounting to H. M. Wright, Master in Chancery of 
this court, and from the final decree made herein on 
the 6th day of November, 1922, disallowing and 
overruling the objections made by J. J. Rauer to the 
account and report filed herein by H. M. Wright, 
Master in Chancery, pursuant to the order of Sep- 
tember 11, 1916, and confirming and approving said 
report, and decreeing that the said J. J. Rauer, de- 
fendant, pay to the plaintiff the sums of money in 
the said decree specified. 

Dated August 28th, 1923. 

(Sgd.) WM. C. VAN FLEET, 
Judge of said Court. 


_ [Endorsed]: Filed Aug, 28, 1923. Walter B. 
Maling, Clerk, By J. <A. Schaertzer, Deputy 
Clerk. [281] 
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(Title of Court and Cause.) 


Petition for Appeal from Order Made and Filed 
in this Action on September 30, 1922, Allow- 
ing Compensation to the Master H: M. 
Wright, Esq., as Compensation for Services 
in Said Action and Directing that the Same 

be Paid by J. J. Rauer, Defendant Herein. 
Now comes J. J. Rauer, one of the defendants in 
the above-entitled action and feeling himself ag- 
erieved by that certain order made and entered in 
the above-entitled cause and court and filed with 
the clerk thereof on the 380th day of September, 
1922, allowing and fixing the compensation of the 
Master H. M. Wright, Esq., at the sum of $1800 
as and for compensation for his services herein and 
directing that the same be paid by said defendant 
J. J. Rauer in the first instance within twenty days 
after notice of the order, and which order was so 
made by the Honorable Wm. C. Van Fleet, Judge 
of said Court, does hereby appeal from said order, 
and from the whole thereof, in so far as it allows 
and fixes compensation for said Master as afore- 
said, and directs that the same be paid by said de- 
fendant Rauer, and does so appeal to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, for the reasons specified in said defendant’s 
assignment of errors, which is filed herewith, and 
defendant prays that this his appeal be allowed; 
and that citation issue, as provided by law, and that 
a transcript of the record, proceedings and papers 
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upon which said order was based, duly authenti- 
cated, may be sent to the United States Circuit 
Court of Appeals for the Ninth Circuit, sitting at 
San Francisco, and your petitioner the said de- 
fendant Rauer being desirous of staying all pro- 
ceedings under said order pending said appeal, and 
being desirous of giving and executing a super- 
sedeas bond and giving such security as may be re- 
quired to stay the enforcement of [282] said or- 
der as aforesaid, does further pray that the proper 
order be entered herein required to perfect said ap- 
peal and perfect and effect a stay of all proceedings, 
as aforesaid. 
J. J. RAUER, 
Defendant. 
By H. M. ANTHONY and 
GRANT & ZIMDARS, 
Solicitors of Said Defendant. 


[ Endorsed | : Filed Oct. 14, 1922. W. B. Mal- | 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[283] 


(Title of Court and Cause.) 


Assignment of Errors on Appeal from Order Made 
and Filed Herein on September 30, 1922, 
Allowing $1800 as Compensation to the 
Master H. M. Wright, Esq., for Services 
Rendered Herein. 

Now on this 14th day of October, 1922, comes the 
defendant J. J. Rauer by his solicitors, H. M. An- 
thony and Grant & Zimdars, and says that there 
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is manifest error on the face of the record in the 
above-entitled suit and that the order made and en- 
tered herein on the 380th day of September, 1922, 
allowing $1800 compensation to the Master, H. M. 
Wright, Esq. is erroneous and unjust to this de- 
fendant, and said defendant hereby assigns the 
making and giving and entering of said order 
herein as error for the following reasons, and does 
not make and present the following assignment of 
errol's upon which he will rely as follows, to wit: 
EXCEPTION J. 

The Court erred in finding and decreeing that 
said Master, H. M. Wright, Esq. was entitled to 
any compensation herein, the record showing that 
the said Master was acting judicially in the per- 
formance of the services for which the said sum of 
$1800 was allowed as compensation as aforesaid, 
and the record showing that he was financially in- 
terested and would be financially affected by the 
judgment or report that he would make in the per- 
formance of the said services. 

EXCEPTION II. 

The Court erred in finding and decreeing that 
the said Master was qualified to perform the 
services for which compensation was allowed by 
said order, as aforesaid, and in not holding that 
the services were nugatory and of no value, and 
this because the Master as a judicial officer could 
not adjudge in a matter in which he would be af- 
fected financially [284] by the character of terms 
of the report he would make the Court. 
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EXCEPTION III. 

The Court erred in finding and decreeing that the 
services of the said Master were of greater value 
than the sum of not to exceed $750, and the Court 
erred in making an allowance to the Master of any 
sum in excess of $750. 

EXCEPTION IV. 

The Court erred in finding and decreeing that the 
Master was entitled to any compensation, and this 
because it appears from the said record that the 
Master being disqualified to act judicially the | 
services rendered were of no value, and of the fact 
as a matter of law, if not of fact, the Master had at 
all times during the performance of the services 
full knowledge. 

WHEREFORE this defendant prays that the 
said order allowing compensation to the Master be 
reversed and set aside and that the defendant have 
such other and further relief as may seem meet and 
equitable. 

H. M. ANTHONY and 
GRANT and ZIMDARS, 
Solicitors for Defendant J. J. Rauer. 


[Endorsed]: Filed October 14, 1922. W. B. 
Maling, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[285] 
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(Title of Court and Cause.) 


Order Allowing Appeal from Order Made and Filed 
Herein on September 30, 1922, Fixing Com- 
pensation of the Master H. M. Wright, Esq., 
and Directing the Payment of the Same by 
J. J. Rauer, and Fixing the Amount of a 
Supersedeas Bond and Bond for Costs on 
Appeal, and Staying Proceeding for the En- 
forcement of the Order from Which the 
Appeal is Taken. 

This day the defendant J. J. Rauer, a defendant. 
in the above-entitled action, appearing’ by his 
solicitors, Messrs. H. M. Anthony and Grant & 
Zimdars, and presented his petition for an appeal 
from that certain order made and filed herein on the 
30th day of September, 1922, allowing the sum of 
$1800 as compensation to the Master, H.'.M. Wright, 
Esq., and his assignment of errors accompanying 
the said petition, and by the said petition the said 
defendant having requested this Court to fix the 
amount of a supersedeas bond and also for costs and 
damages on appeal so to effect a stay of proceed- 
ings on the enforcement of the said order pend- 
ing the Appeal, the said petition, upon due con- 
sideration is hereby allowed, and an Appeal from 
said order is hereby allowed to the United States 
Circuit Court of Appeals for the Ninth Circuit, 
upon the filing of a bond in the sum of Twenty- 
five Hundred Dollars, with a good and sufficient 
surety to be approved by the Court, the said bond 
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to operate as a supersedeas bond and for costs, 
and to fully stay all proceedings upon the order ap- 
pealed from pending the appeal; and 

IT IS FURTHER ORDERED that a complete 
_ transcript of all records, proceedings and papers 
upon which the said order appealed from was 
based, duly authenticated, be certified and sent to 
the United States Circuit Court of Appeals for the 
Ninth Circuit. 

Dated this 14th day of October, 1922. 

WM. C. VAN FLEET, 
Judge of Said Court. [286] 


[Endorsed]: Filed Oct. 14, 1922. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [287] 


Bond on Appeal. 


(The premium charged for this bond is twenty- 
five dollars per annum.) 

KNOW ALL MEN BY THESE PRESENTS, 
That we, J. J. Rauer as principal and Fidelity and 
Deposit Company of Maryland, a Corporation 
created, organized and existing under and by virtue 
of the laws of the State of Maryland, as surety, 
are held and firmly bound unto H. M. Wright in the 
full and just sum of Twenty-five Hundred ($2500) 
Dollars, to be paid to the said H. M. Wright, his 
certain attorney, executors, administrators or as- 
signs; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors and adminis- 
trators, jointly and severally, by these presents. 
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Sealed with our seals and dated this 16th day of 
October in the year of our Lord One Thousand, 
Nine Hundred and Twenty-two. 

WHEREAS, lately at a District Court of the 
United States for the Southern Division of the 
Northern District of California in a suit depending 
in said Court, between George H. Hatfield, as 
trustee of the estate of A. E. Buckman, a Bank- 
rupt, plaintiff vs. A. E. Buckman, J. J. Rauer, et al., 
are defendants a judgment and order was rend- 
ered against the said J. J. Rauer directing him to 
pay H. M. Wright the sum of $1800 and the said 
J.J. Rauer having obtained from said Court an 
order allowing an appeal to the United States Court 
of Appeals to reverse the said order in the afore- 
said suit, and a citation directed to the said Wright 
and the other parties to said action citing and ad- 
monishing them to be and appear at a United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, to be holden at San Francisco, in the State of 
California. 

Now, the condition of the above obligation is 
such, That if the said J. J. Rauer shall prosecute 
said appeal to effect, and answer all damages and 
costs if he fail to make [288] said appeal and 
plea good, then the above obligation to be void; 
else to remain in full force and virtue. 
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Acknowledged before me the day and year first 

above written. 
J.J. RAUER (Seal) 
FIDELITY AND DEPOSIT CO., of Md. (Seal) 
By F. E. Brisbine, 
Attorney in Fact. 
Paul M. Nippert (Seal) 
Agent. 
State of California, 
City and County of San Francisco,—ss. 

On the 16th day of October, A. D. 1922, before 
me John McCallan, a Notary Public in and for the 
city and county of San Francisco, residing there- 
in duly commissioned and sworn, personally ap- 
peared F. E. Brisbine, Attorney in Fact, and Paul 
M. Nippert, Agent, of the Fidelity and Deposit 
Company, of Maryland, a corporation, known to me 
to be the persons who executed the within instru- 
ment on behalf of the corporation therein named 
and acknowledged to me that such corporation exe- 
cuted the same, and also known to me to be persons 
whose names are subscribed to the within instru- 
ment as the Attorney in Fact and Agent respec- 
tively of said corporation, and they, and each of 
them, acknowledged to me that they subscribed the 
name of said Fidelity and Deposit Company of 
Maryland thereto as principal and their own names 
as Attorney ‘in Fact and Agent respectively. 

In Witness whereof, I have hereunto set my hand 
and affixed my official seal at my office in the city 


George H. Hatfield et al. oom 


and county of San Francisco the day and year first 
above written. , 
[Seal] JOHN McCALLAN, 
Notary Public in and for the City and County of 
San Francisco, State of California. [289] 
Form of bond and _ sufficiency of sureties ap- 
proved. 
WM. C. VAN FLEET, 
Judge. 


[Endorsed]: Filed Oct. 16, 1922. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [290] 


(Title of Court and Cause.) 


Defendant Rauer’s Praecipe to Clerk to Prepare 
Transcript on Appeal from Order Allowing 
Compensation to H. M. Wright. 

To the Clerk of the above-entitled Court. 

Sir: 

You will please prepare transcript of record in 
the above-entitled cause to the office of the Clerk of 
the United States Circuit Court of Appeals for the 
Ninth Judicial] District, pursuant to the appeal 
heretofore allowed herein and directed to said 
court from the order made and filed in said action 
on September 30, 1922, allowing compensation to 
the Master, H. M. Wright, Esq., as compensation for 
Services in said action, and directing that the same 
be paid by J. J. Rauer, one of the defendants herein, 
and from the decree allowing said compensation to 
said Master, H. M. Wright, Esq., and include in the 
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said transcript the following proceedings, pleadings 

and papers on file, to wit: 

1. The complaint of bill in said action; 

The answer of the defendants thereto; 

Supplement to the bill, and answer. 

The interlocutory decree therein; 

The petition of the Master for compensation 
and statement of the services rendered by 
him in the preparation of the report for 
which compensation is asked. 

6. Objections of defendant Rauer to the special 
‘Master’s petition for compensation. 

Order confirming the report of the Master. 

8. Order and decree filed herein September 30, 

1922, fixing the compensation. 

9. Decree confirming Master’s report and giving 
[291] judgment in favor of the plain- 
tiff in said action against the defendants 
therein as in said decree specified. 

10. Defendant Rauer’s petition for appeal from 
order allowing the said compensation. 

11. Defendant’s assignment of error on appeal 
from said last-mentioned order. 

12. Order allowing appeal from the said order 
and fixing bond on appeal and to stay pro- 
ceedings. 

13. Bond on appeal from said last-mentioned order 
on appeal. 

14. Citation on appeal, admission and affidavit of 
service from the said last-mentioned 
order. 

15. This praecipe. 


oO 


=I 
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Said transcript to be prepared as required by law, 
and the rules of the United States Cireuit Court 
of Appeals for the Ninth Circuit, and filed in the 
office of the Clerk of the United States Circuit 
Court of Appeals on or before the 15th day of No- 
member, 1922. 

Dated, at San Francisco, November 9, 1922. 

J. J. RAUER, 
Defendant and Appellant Herein. 
By H. M. ANTHONY and 
GRANT & ZIMDARS, 
His Solicitors. 

Service of copy of the within praecipe admitted 
this 10th day of November, 1922. 

CHARLES 8S. WHEELER and 
CHARLES 8S. WHEELER, Jr. 
E. H. WILLIAMS, 

Attorneys for Plaintiff. 
WM. H. CHAPMAN. 
H. M. WRIGHT. 


[Endorsed]: Filed Nov. 10, 1922, Walter B. 
Maling, ‘Clerk. [292] 
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(Title of Court and Cause.) 


Petition for Appeal from an Order or Decree Made 
Herein on the 11th Day of September, 1916, 
Directing an Accounting and Referring the 
Matter of the Accounting to H. M. Wright, 
Master in Chancery of this Court, and Also 
Allowing an Appeal from the Final Decree 
Made Herein on the 6th Day of November, 
1922, Disallowing and Overruling the Objec- 
tions Made by J. J. Rauer to the Account and 
Report Filed Herein by H.M. Wright, Master 
in Chancery, Pursuant to the Order of Sept. 
11, 1916, and Confirming and Approving Said 
Report, and Decreeing that the Said J. J. 
Rauer, Defendant, Pay to the Plaintiff the 
Sums of Money in the Said Decree Specified. 

Now comes the defendant, J. J. Rauer, one of 
the defendants in the above-entitled action, and feel- 
ing himself aggrieved by that certain order of de- 
eree made and entered on the 11th day of Septem- 
ber, 1916, directing an accounting and referring 
the matter of the accounting to H. M. Wright, 

Master in Chancery of this Court, and by the whole 

of said order; also feeling himself aggrieved by that 

certain decree made herein on the 6th day of No- 
vember, 1922, disallowing and overruling the objec- 
tions made by J. J. Rauer to the account and report 
filed herein by H. M. Wright, Master in Chancery 
to the order of September 11, 1916, and confirm- 
ing and approving said report, and decreeing that 
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the said J. J. Rauer, defendant, pay to the plain- 
tiff the sums of money in the said decree specified, 
and by the whole of said judgment and decree, does 
hereby appeal from said orders and decrees and 
from the whole thereof, and does so appeal to the 
United States Circuit Court of Appeals for the 
Ninth Circuit, for the reasons specified in said de- 
fendant’s assignment of errors, which is filed here- 
with; and said defendant prays that his said appeal 
be allowed, and that citation issue as provided by 
law, and that a transcript of the record, proceed- 
ines and papers upon which said order was based, 
duly authenticated, may be sent to the United States 
Circuit Court of Appeals for the Ninth Circuit, 
sitting in San Francisco; and your petitioner, the 
said defendant J. J. Rauer, [293] being desirious 
of staying all proceedings under said orders and de- 
crees pending the appeal therefrom, and being de- 
sirous of giving and executing a supersedeas bond, 
and giving such security as may be required 
to stay the enforcement of the said orders 
and decrees aforesaid, does further pray that the 
proper order be entered herein required to perfect 
the said appeal, and perfect and effect a stay of all 
proceedings, as aforesaid. 
J. J. RAUER, 
Defendant. 
By OH. M. ANTHONY and 
GRANT & ZIMDARS, 
WM. GRANT and J. B. ZIMDARS, 
Solicitors for Said Deft. 


a 
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[Endorsed]: Filed Nov. 18, 1922. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [294] 


In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California, Second Division. 


IN EQUITY—No. 233. 


GEORGE H. HATFIELD, Substituted for R. 
CORDS, JR., as Trustee of the Estate of 
A, E. BUCKMAN, Bankrupt, 
2 etinatitkie 
Vs. 


A. E. BUCKMAN, et al., 
Defendant. 


Assignment of Errors on Appeal from an Order or 
Decree Made Herein on the 11th day of Sep- — 
tember, 1916, Directing an Accounting and 
Referring the Matter of the Accounting to 
H. M. Wright, Master in Chancery of this 
Court, and Also Allowing an Appeal from the 
Final Decree Made Herein on the 6th day of 
November, 1922, Disallowing and Overruling 
the Objection Made by J. J. Rauer to the 
Account and Report Filed Herein by H. M. 
Wright, Master in Chancery, Pursuant to 
the Order of Sept. 11, 1916, and Confirming 
and Approving Said Report, and Decreeing 
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that the Said J. J. Rauer, Defendant, Pay 
to the Plaintiff the Sums of Money in the 
Decree Specified. 

Now on this 13th day of November, 1922, comes 
the defendant J. J. Rauer, by his solicitors, H. M. 
Anthony and Grant & Zimdars, and says that there 
is manifest error on the face of the record in the 
above-entitled suit, and that the order made and 
entered herein on the 11th day of September, 1914 
directing an accounting and referring the matter 
of the accounting to H. M. Wright, Master in 
Chancery of this court, and in the whole of said 
order, and that certain decree made herein on the 
6th day of November, 1922, disallowing and over- 
ruling the objections made by J. J. Rauer to the 
account and report filed herein by H. M. Wright, 
Master in Chancery, to the order of September 11, 
1916, and confirming and approving said report 
and decreeing that the said J. J. Rauer, defendant, 
pay to the plaintiff the sums of money in the said de- 
cree specified, that the same are [295] and each of 
them is erroneous and unjust to this defendant; and 
the said defendant hereby assigns the making and 
giving and entering of the said order and decrees 
herein as error for the following reasons; and does so 
make and present the following assignment of er- 
rors upon which he relies as follows, to wit: 

In order to make clear the following assignments 
of error addressed to the order made herein on the 
1ith day of September, 1916, the following state- 
ment is made. 
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It is the contention of defendant Rauer that the 
proper construction of the said order and decree of 
Sept. 11, 1916, is that the Court has found that 
Buckman is the owner, as alleged in the complaint, 
of all the capital stock of the Sunset Construction 
Company, a corporation, and that the transfer made 
by said Buckman to Rauer of the said shares of 
stock was made for the purpose of defrauding the 
creditors of Rauer, as alleged in the complaint in the 
action, and that the decree adjudges that said 
transfer of the said shares of stock was void as to 
the creditors of Buckman, and that Rauer account 
for all transactions with the corporation, and to 
have such accounting’the matter is referred to the 
Master. 

The plaintiff makes the following contention 
relative to the construction of the said decree, and 
which construction is adopted by the Master and is 


the basis of his report, and is the construction , 


adopted by the Court and confirming the Master’s 
report. The said construction so contended for by 
plaintiff is as follows: That the said decree de- 
termines that there was no such entity as the Sun- 
set Construction Co., that the issues raised and de- 
termined by the decree was not in reference to the 
ownership of the shares of stock in any corporation, 
but there was a determination that there was no 
[296] corporation in existence and that Rauer 
should account. to the trustee in bankruptcy, as if 
his transactions were directly with the bankrupt 
with full knowledge of the bankruptcy. In other 
words, the decree according to this contention 
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should be regarded as a determination that Rauer 
was a participant in a fraudulent scheme whereby 
under the cloak of the nominal corporation, Sun- 
set Construction Company, Buckman and Rauer 
had transactions with each other for the purpose 
of defrauding the creditors of Buckman. 

We will firstly assign errors based upon the con- 
struction contended for by the defendant Rauer 
as above stated, and will follow the assignment of 
errors based upon the construction contended for 
by the plaintiff and admitted by the ‘Master in mak- 
ing his report. 

EXCEPTION I. 

Assuming that the construction contended for by 
the defendant Rauer is the proper construction of 
said decree of September 11, 1916, the said decree 
is erroneous for the following reasons: | 

The evidence shows that paragraph 1, of said 
interlocutory decree and order of Sept. 11, 1916, 
wherein it is decreed that Buckman was the owner 
of all the outstanding shares of the capital stock of 
Sunset Construction Co. from the time of its or- 
ganization down to the 19th day of February, 1915, 
at which time it vested in his trustee in bankruptcy, 
is not sustained by the evidence, but on the contrary 
the evidence shows that on the 15th day of January, 
1914, all the issued shares of stock of the said cor- 
poration, excepting qualifying shares to other per- 
sons who served as directors, were pledged to the 
defendant J. J. Rauer for the sum of $20,000.00 at 
that date owing by [297] the corporation to the 
defendant Rauer, and to secure the payment of 
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which the said Buckman pledged the said shares of 
stock, and that pursuant to the said pledge and the 
failure to pay the indebtedness designed to be se- 
cured by said pledge, the said stock was sold under 
pledgee sale on August 12, 1914, and subsequently 
the ownership thereof passed to the defendant J. A. 
Meadows. 
EXCEPTION II. 

That said. decree of September 11, 1916, is er- 
roneous wherein it is held in Paragraph 2 that 
Buckman was at all times up to the 19th day of 
February, 1915, the owner of the Sunset Construc- 
tion Co. and of all the property and books of said 
corporation that on said last-mentioned date vested 
in the Trustee in Bankruptcy of said Buckman, and 
that the said property is since held by said Trustee 
in Bankruptey pending an accounting between said 
company and the defendants therein named, in- 
cluding Rauer, for the following reason: 

That the evidence shows the state of facts here- 
inbefore stated under Exception I of this assign- 
ment of errors, and further the evidence shows that 
the Sunset Construction Company was a corpora- 
tion duly organized and existing under the laws of 
the State of California, or if the same were not 
duly organized and existing under the laws of the 
State of California, the said corporation and all 
persons controlling the same, caused the said 
so-called corporation to function as a corporation, 
and it was at least a de facto corporation, and that 
it is not alleged in the pleadings that Rauer was 
in any sense cognizant of any defect in the organi- 
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zation of said corporation, but on the contrary the 
evidence shows that Rauer dealt with the corpora- 
tion and with the persons controlling [298] the 
same in all respects as if it were a duly incor- 
porated corporation and had no knowledge or no- 
tice of any kind that anv such corporation had been 
formed for the purpose of defeating or defrauding 
the creditors of Buckman, but on the contrary the 
evidence shows that all the transactions of said 
Rauer with the so-called entity, Sunset Construc- 
tion Co. were in good faith and in the full belief 
that he was authorized to transact business there- 
with, and that the said Rauer had nothing what- 
ever to do with the formation of said corpora- 
tion, and had no connection of any kind therewith 
and had no knowledge of any purpose on the part 
of the incorporators, if any such there were, to use 
said corporation to defraud creditors of Buckman, 
and he did not in any wise participate in any 
wrongful dealings with Buckman. 
EXCEPTION ITI. 

The said decree of September 11, 1916, is er- 
roneous wherein it is decreed in Paragraph 3 that 
the said defendant J. J. Rauer account for all 
moneys received by him or advanced by him to the 
defendant Sunset Construction Co. since the 12th 
day of September, 1911, for the purpose of deter- 
mining what claims, if any, existed between said 
Company and the said defendants in said action, 
for the following reason: 

That the evidence shows the state of facts set 
forth in Exceptions I and II of this assignment of 
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errors, and therefore the Trustee in Bankruptcy 
as the assignee of A. E. Buckman has no interest 
in any such accounting as is ordered by the said 
paragraph of said decree. 

EXCEPTION IV. 

The decree is erroneous for the following rea- 
son: That the evidence shows that there was a 
valid pledge upon the [299] shares of stock to the 
defendant Rauer, and that if it be assumed that the 
pledgee sale did not legally divest Buckman of his 
ownelship in the shares, the pledge itself and the 
indebtedness which it secured still existed, and the 
decree is erroneous in not providing for the protec- 
tion and safeguarding of the pledged interest and 
‘indebtedness and having the same taken into ac- 
count on the reference to the Master. 

EXCEPTION V. 

Defendant Rauer now assigns the said decree of 
Sept. 11, 1916, to be erroneous, and this assignment 
is based upon the construction of said decree con- 
tended for by the plaintiff and adopted by the 
Master and the Court, as hereinbefore set forth. 

The decree is erroneous wherein by Paragraphs 1, 
2 and 3, it decrees that Buckman was the owner of 
all of the capital stock of said corporation up to the 
time of its adjudication in bankruptcy on the 
9th day of February, 1915, and decreeing that since 
that date the trustee in bankruptcy was the owner 
of said capital stock, and decreeing that Buckman 
was the owner of the corporation up to the date of 
its adjudication in bankruptcy, and as such the 
owner of all the property, books and records of the 
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corporation, and that from the date of his said ad- 
judication in bankruptcy, his trustee in bankruptey, 
is the owner of all the property of the said cor- 
poration. 

No issue is tendered by the pleadings that Rauer 
participated in the organization of the corpora- 
tion, Sunset Construction Co., or that he had any 
knowledge that the said corporation was not duly 
organized and possessed of capacity to transact 
business; and in this connection this defendant re- 
fers to Exceptions I, II and ITI in support of 
and as reasons supporting this fourth assignment of 
errors. [300] 

EXCEPTION VIL. 

The decree is erroneous, and the defendant Rauer 
takes exception thereto for the following reason: 

That the evidence shows that Rauer had no 
knowledge or notice that the corporation, Sunset 
Construction Co., was a cloak or cover to enable 
Buckman to defraud his ereditors, if such were 
his purpose in forming the corporation, and that 
Rauer advanced the sum of money designed to be 
secured by the pledge of the shares of stock in 
good faith, as security for the sum of money evi- 
denced by the pledge, and that if Buckman. trans- 
acted business in the name of the corporation and 
other people transacted business with him in the 
belief that the corporation was the owner of the 
property, and that the corporation had an exist- 
ence, Buckman could be estopped from making any 
claim to the contrary so far as those persons are 
concerned who transacted business with him upon 
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his aforesaid representation, and the evidence shows 
that Rauer was in this category, and the trustee in 
bankruptcy or Buekman would have no greater 
rights than the said Buckman to make claim that 
the corporation was not the owner of the property. 
A court of-equity will look through a transaction 
and will give Rauer a lien by way of pledge on 
the property which was designed to be pledged, 
whether that property stands in the form of shares 
of stock in a corporation, or on other assets sup- 
posed to be represented by said shares, and the 
decree should protect Rauer in these advances so 
made and so designed to be secured by said pledge. 
[301] 

The following assignments of errors are directed 
to the final decree made herein on the 6th day of 
November, 1922, disallowing and overruling the ob- 
jections made by J. J. Rauer to the account and 
report filed herein by H. M. Wright, the Master in 
Chancery, to the order of September 11, 1916, and 
confirming and approving said report, and decree- 
ing that the said J. J. Rauer, defendant, pay to the 
plaintiff the sums of money in the said decree 
specified. 

EXCEPTION VIII. 

The Master’s said report, and the whole thereof, 
should be set aside and considered null and void, 
and the failure so to do is hereby assigned as error, 
and for the following reasons: 

That it appears from the record in this case that 
the action is prosecuted by a trustee in bankruptcy, 
who is not personally liable for the payment of any 
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obligations beyond the extent of assets coming into 
his hands; that there are no assets of any kind be- 
longing to the bankrupt estate, other than such as 
might result from the judgment in this case. That 
this fact was known and recognized by the Master 
in his petition to be allowed the sum of $5,000.00 as 
compensation for his services in making the report. 
That in view of the fact that it appears by the 
record and by the statement of the Master himself 
mn his petition for compensation herein, that only 
‘in the event of a judgment against the defendant 
Rauer, would he receive any compensation for his 
services, the record shows that he was financially 
affected by the character of the report he would 
file and by the judgment to be entered thereon, and 
therefore his report is void as being made by a ju- 
dicial officer on a subject. matter in which he had a 
financial interest, and the judgment and report filed 
herein being in favor of that interest. [302] 
EXCEPTION IX, 

The final decree adopted in the Master’s report 
and the Master’s report are erroneous in the follow- 
ing particulars, which the defendant Rauer hereby 
assigns as error. The decree and the Master’s re- 
port adopted and confirmed by the decree are er- 
roneous in its recital that by the decree of Septem- 
ber 11, 1916, it was adjudged and decreed that the 
defendant Buckman was at all times up to the 19th 
day of February, the owner of the Sunset Construc- 
tion Co. and of the property and books of said com- 

_ pany, and since said date, the trustee in bankruptcy 
_ of said estate is the owner thereof; and that the 
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defendants A. E. Buckman, J. J. Rauer, Fillmore 
Buckman and William H. Chapman severally ac- 
count for all moneys received by them, or any of 
them from the Sunset Construction Co, since the 
12th day of September, 1911, and in support of this 
assignment of error defendant Rauer refers to the 
matters and things set forth in Exceptions I, IL 
ITT and IV of this assignment of errors. 
EXCEPTION X. 

The defendant Rauer assigns as error that part 
of the Master’s report finding that the sum of $13,- 
023.19 has been received by the defendant Rauer 
from the Sunset Construction Co., a corporation, 
since February 19, 1915, and that the same is pay- 
able to the plaintiff trustee, because the evidence 
shows there was owing on said date to the defendant 
Rauer from the Sunset Construction Company the 
sum of $18,746.22, and in not allowing the said 
credit due Rauer as an offset to said item of $13,- 


023.19, and especially is this true and an assignment ° 


of error because the Master in his report relative 

to this item finds as follows: 
‘‘that Rauer must account to this trustee for 
[503] dealings with the company’s assets 
owned on February 19, 1915, after that date, 
without the benefit of set-offs subsequently ac- 
ceruing. There are, of course, difficulties aris- 
ing out of the fact that the company was never 
declared a bankrupt, and its creditors have not 
been scheduled and notified to file their claims, 
and that defendant Rauer will suffer loss by 
reason of the fact that he believed himself en- 


f 
' 
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titled to deal with the company after Buck- 
man’s bankruptey as a separate entity, not 
affected by his bankruptcy.”’ 

And defendant Rauer assigns as error that part 
of the final deeree adopting and confirming and em- 
bodying in the decree the aforesaid provision of the 
Master's report disallowing the right of off-set to 
Rauer of the amount owing by the Sunset Construc- 
tion Co. to Rauer as of the date of the filing of the 
petition in bankruptcy by Buckman, and which as- 
signment of error is the subject matter of Excep- 
tion I of the exceptions filed by defendant J. J. 
Rauer to the Master’s report herein, to which refer- 
ence is made, with the request that said Exception 
I be read in connection with this assignment of 
error X. 

Exc RP PION XI. 

The final decree adopted in the Master’s report, 
and the Master’s report are erroneous in the follow- 
ing particulars, which the defendant Rauer hereby 
assigns as error; and hereby refers to the refusal 
of the Master to take into account the transactions 
between the defendant Rauer and the said Sunset 
Construction Co. of the moneys advanced or paid 
out by said Rauer after February 19, 1915, and 
prior to the making of the interlocutory decree and 
up to the time of the making of which said Rauer 
had no knowledge or notice that any contention was 
being made that he, Rauer, had no right to deal with 
the Sunset Construction Co. as a separate entity, 
and that he was being charged with the conse- 
quences of doing business with a declared [804] 
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bankrupt, and the refusal to take such transaction 
into account is injurious and damaging to this de- 
fendant Rauer, because the evidence shows that 
after the said 19th day of February, 1915, and prior 
to the making of said interlocutory order, the said 
Rauer had advanced the sum of $18,561.54, which 
sum, plus the $18,746.22 found by the Master to be 
owing to Rauer at the time of the petition in bank- 
ruptcy showed the sum of $37,307.76, and the re- 
fusal to state such account is not in accordance with 
the terms of the order of referenee, and which mat- 
ters are included in Exception II of the exceptions 
filed by defendant Rauer to the Master’s report, and 
for the reasons aforesaid the said account of the 
Master and the final decree made by this Court con- 
firming said report, is alleged to be error. 
JO UI eC ay UE 

The final decree adopted in the Master’s report 
and the Master’s report are erroneous in the fol- 
lowing particulars which the defendant Rauer 
hereby assigns as error, and hereby refers to that 
part of the Master’s report wherein it is stated 
that the sum of money owing to defendant Rauer 
at the time of the filing of the petition in bank- 
ruptey on February 19, 1915, by the Sunset Con- 
struction Co. was the sum of $18,746.22, whereas 
and in fact the evidence shows that there was owing 
at said time by said corporation to said Rauer the 
sum of $26,246.22, and this present assignment of 
e1ror is the subject matter of Exception III of de- 
fendant Rauer’s exceptions to the Master’s report 
filed herein, and to which exception defendant 
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Rauer hereby refers and requests be considered in 
support of the present assignment of error. 
EXCEPTION XITD. 

The final decree adopted in the Master’s report and 
the Master’s report are erroneous in the following 
particulars [3805] which the defendant Rauer 
hereby assigns as error, and hereby refers to that 
part of the Master’s report and findings wherein the 
Master finds that Rauer must account to Buckman’s 
trustee for the sum of $4,016.20 as moneys received 
by defendant Rauer as assets belonging to said cor- 
poration on February 19, 1915, and the collection 
of which was made by the defendant Rauer after 
said date, whereas as a matter of fact the evidence 
shows that the defendant Rauer should not be 
charged with any part of said sum of $4,016.20, and 
the present assignment of error is the subject mat- 
ter of Exception LV filed herein by the defendant 
Rauer to the Master’s report, and to which refer- 
ence is hereby made with the request that same be 
considered in support of the present assignment 
of error. . 

EXCEPTION XIV. 

The final decree adopted in the Master’s report 
and the Master’s report are erroneous in the fol- 
lowing particulars which the defendant Rauer 
hereby assigns as error, and hereby refers to that 
part of the Master’s report and findings wherein the 
Master finds the defendant Raver must pay to the 
trustee in bankruptcy the sum of $9,016.90 for the 
rental value and use after February 19, 1915, of the 
equipment and personal property of the Sunset 
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Construction Co. mortgaged to the defendant Rauer, 
whereas the evidence shows that under no eircum- 
stances and upon any theory should the rental of 
said machinery exceed the sum of $1,838.56, after 
making a proper deduction for repairs in connection 
with the upkeep of the said machinery as shown by 
the evidence; and this assignment of error is the 
subject matter of Exeeption V filed by the defend- 
ant Rauer to the report of the Master, and to which 
exception the defendant Rauer refers and requests 
be considered in support of this assignment of er- 
ror. [3806] 
EXCEPTION XV. 

The final decree adopted in the Master’s report 
and the Master’s report are erroneous in the fol- 
lowing particulars which the defendant Rauer 
hereby assigns as error, and hereby refers to that 
part of the Master’s report and findings which re- 
fuses and omits to allow the rental value of said 
machinery charged to the defendant Rauer as a 
eredit on the mortgage indebtedness due Rauer, and 
to secure the payment of which the said property 
was mortgaged to Rauer with the right of posses- 
sion upon default, as shown by the evidence, and 
this present assignment of error is the subject mat- 
ter of. Exception V filed by the defendant Rauer, 
and to which exception defendant Rauer refers and 
requests be considered in support of the present 
assignment of error, 

EXCEPTION XVI. 

The final decree adopted in the Master’s report 

and the Master’s report are erroneous in the fol- 
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lowing particulars which the defendant Rauer 
hereby assigns as error, and hereby refers to that 
part of the Master’s report wherein the Master 
finds and refuses to allow the defendant Rauer as 
an offset to the value of the use of the said personal 
property and equipment of the Sunset Construction 
Co., the cost of the repairing and maintaining of 
the property while in use, and refusing to allow the 
advances made by said Rauer to the Sunset Con- 
struction Co., or upon the debts that the Sunset 
Construction Co. owed, and which is the subject 
matter of Exception V of defendant Rauer’s ex- 
ceptions to the Master’s report on file herein, and 
which exception the defendant requests be con- 
sidered read in connection with and in support of 
this assignment of error. [807] 
EXCEPTION XVII. 

The final decree adopted in the Master’s report 
and the Master’s report are erroneous in the fol- 
lowing particulars which the defendant Rauer 
hereby assigns as error, and hereby refers to that 
part of the Master’s report wherein it is found that 
the defendant Rauer shall be charged with the sum 
of $5,381.79 as gross profits as received from the 
contract between the Federal Construction Com- 
pany and the Sunset Construction Co. about Janu- 
ary, 1915, whereas the evidence shows no part of 
said sum should be charged against the defendant 
Rauer, and this present assignment of error is the 
subject matter of Exception V of the exceptions 
filed by the defendant Rauer to the Master’s report, 
and to which exception reference is hereby made, 
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and it is requested that the same be read in sup- 
port of the present assignment of error. 
EXCEPTION XVIII. 

The final decree adopted by the Master’s report 
and the Master’s report are erroneous because it 
proceeds upon the construction and theory that the 
plaintiff’s construction of the interlocutory decree 
and order of Sept. 11, 1916, is the right theory and 
construction of said decree, and in which connection 
the present assignment is the subject matter of 
Exception VI of the exceptions filed by the defend- 
ant Rauer to the report of the Master, and this as- 
signment of error is also included in the subject 
matter of Exceptions I to VI, inclusive of this 
present writing and assignment of errors, and the 
defendant Rauer prays that the said Exception VI 
to defendant Rauer’s exceptions to the Master’s 
report, and the first six exceptions of the present 
assignments of error be read in connection with 
this present assignment of error, and in support 
thereof. [308] 

EXCEPTION XIX. 

The final decree adopted in the Master’s report 
and the Master’s report are erroneous in the fol- 
lowing particulars, which the defendant J. J. Rauer 
hereby assigns as error, and hereby refers to that 
part of the final decree numbered (3) wherein it 
is decreed that the sum of $3,701.60 on deposit in 
the matter of the bankrupt estate of said A. E. 
Buckman, and belonging to the defendant Rauer, 
should be retained by the plaintiff and payment 
made to said J. J. Rauer by eredit on the amount 
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found due by the report of said Rauer to the said 
plaintiff, whereas and in fact the evidence shows 
the said sum of money should be paid to the de- 
fendant Rauer, and there is nothing owing from the 
said defendant Rauer to the said trustee in bank- 
ruptey. 

EXCEPTION XX. 

The final decree adopted in the Master’s report 
and the Master’s report are erroneous in the fol- 
lowing particulars, which the defendant J. J. Rauer, 
hereby assigns as error, and hereby refers to that 
part of the final decree numbered (4) wherein it 
is found that there is due from the defendant Rauer 
to the plaintiff trustee after crediting the said sum 
of $3,701.60 now in possession of the Court and be- 
longing to the defendant Rauer the sum of $9,321.- 
59, the same being moneys belonging to the estate of 
A. EK. Buckman, the bankrupt, collected and wrong- 
fully retained by the defendant Rauer, and which 
sum he is directed to pay to the said trustee, 
whereas the evidence shows that the defendant 
Rauer is not indebted in any sum of money to the 
plaintiff trustee on any account whatsoever. 

EXCEPTION XXI. 

The final decree adopted in the Master’s report 
and the Master’s report are erroneous in the fol- 
lowing particulars, which the defendant J. J. Rauer 
hereby assigns as error, and [3809] hereby refers 
to that part of the final decree numbered (A), 
wherein it is found there is due from the es- 
tate in bankruptcy of Buckman to Rauer the sum of 
$15,044.62 after crediting on the total amount due 
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J. J. Rauer from said estate the before mentioned 
sum of $3,701.60, whereas and in fact the evidence 
shows if the erroneous theory be adopted that the 
said J. J. Rauer was transacting business with the 
estate of the bankrupt, and that the claim of said 
J. J. Rauer is against the estate of the bankrupt, 
and not as hereinbefore set forth, an indebtedness 
arising out of transactions between said J. J. Rauer 
and the Sunset Construction Co., there is due and 
owing from said estate to said J. J. Rauer over and 
above all just counterclaims and off-sets the sum of 
$37,307.76. 
EXCEPTION XXII. 

The final decree adopted in the Master’s report 
and the Master’s report are erroneous in the fol- 
lowing particulars, which the defendant J. J. 
Rauer, hereby assigns as error, and hereby refers to 
that part of the final decree numbered (6) giving 
a judgment in favor of plaintiff against the defend- 
ant Rauer for costs and disbursements upon the 
suit, whereas the evidence shows that nothing is 
owing from the defendant Rauer, and no judgment 
should go against him, 

WHEREFORE this defendant prays that the 
said interlocutory order and decree of September 
11, 1916 and the said final decree entered herein 
ratifying and confirming the Master’s report, and 
said Master’s report, and which mterlocutory order 
and decree and final decree and Master’s report 
are the subject matter of the foregoing assignment 
of errors, be reversed and set aside, and that this 
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defendant have such other and further relief as 
may seem meet and equitable. 
HWE aNETELON Y ,. 
GRANT & ZIMDARS, 
WM. GRANT, and 
J. B. ZIMDARS, 
Solicitors for Appellant, J. J. Rauer. 


[Endorsed]: Filed Nov. 18, 1922. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[310] 


(Title of Court and Cause.) 


Order Allowing Appeal from an Order or Decree 
made Herein on the llth Day of September, 
1916, Directing an Accounting and Referring 
the Matter of the Accounting to H. M. Wright, 
Master in Chancery of this Court, and also 
Allowing an Appeal from the Final Decree 
made Herein on the 6th Day of November, 
1922, Disallowing and Overruling the Objec- 
tions made by J. J. Rauer to the Account and 
Report Filed Herein by H. M. Wright, Master 
in Chancery, Pursuant to the Order of Sept. 
11, 1916, and Confirming and Approving Said 
Report, and Decreeing that the Said J. J. 
Rauer, Defendant, Pay to the Plaintiff the 
Sums of Money in the Said Decree Specified; 
and Fixing the Amount of Supersedeas Bond 
and Bond for Costs on Appeal and Staying all 
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Proceedings for the Enforcement of the Order 
and Judgment, from Which the Appeal is 
Taken. 

This day the defendant J. J. Rauer, a defendant 
in the above-entitled action appeared by his solici- 
tors H. M. Anthony and Grant & Zimdars, and 
presented this petition for an appeal from an order 
or decree made herein on the 11th day of Septem- 
ber, 1916, directing an accounting and referring 
the matter of the accounting to H. M. Wright, 
Master in Chancery of this Court, and also allow- 
ing an appeal from the final decree made herein 
on the 6th day of November, 1922, disallowing and 
overruling the objections made by J. J. Rauer to 
the account and report filed herein by H. M. 
Wright, Master in Chancery, pursuant to the order 
of Sept. 11, 1916, and confirming: and approving 
said report, and decreeing that the said J. J. Rauer, 
defendant, pay to the plaintiff the sums of money 
in the said decree specified; and his assignment of 
errors accompanying the said petition, and by the 
said petition said defendant having requested this 
Court to fix the amount of a supersedeas bond, and 
also bond for costs and damages on appeal so as 
to effect a stay of proceedings on the enforcement 
of the said orders, decrees and judgments pending 
the appeal, the said petition, upon due consideration 
is hereby allowed, and an appeal from the said 
orders, decrees and judgments is hereby allowed 
to the United States Circuit Court of Appeals, 
Ninth Circuit, upon the filing of a bond in the sum 
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of Eleven Thousand Dollars ($11,000) Dollars, 
with a good and sufficient surety to be approved 
by this Court, the said bond to operate as a super- 
sedeas [311] bond for costs, and to fully stay 
all proceedings upon the orders, decrees and judg- 
ments appealed from pending the appeal; and 

IT IS FURTHER ORDERED that a complete 
transcript of all records, proceedings and papers 
upon which the said order, decrees and judgments 
appealed from were based, fuly authenticated, be 
certified and sent to the United States Circuit Court 
of Appeals for the Ninth Circuit. 

Dated this 18th day of November, 1922. 

WM. C. VAN FLEET, 
Judge of Said Court. 


[Endorsed]: Filed Nov. 18, 1922. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
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(Supersedeas Bond on Appeal.) 

The premium charged for this bond is $110.00 
Dollars per annum. 

KNOW ALL MEN BY THESE PRESENTS, 
That we, J. J. Rauer, as principal, and Fidelity 
and Deposit Company of Maryland, as sureties, are 
held and firmly bound unto George J. Hatfield, as 
Trustee in Bankruptcy of the Estate of A. E. Buck- 
man, a bankrupt, in the full and just sum of 
Eleven Thousand ($11,000) Dollars, to be paid to 
the said George J. Hatfield, as trustee, as afore- 
said, his successors, certain attorney, executors, 
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administrators or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, 
executors and administrators, jointly and severally, 
by these presents. 

Sealed with our seals and dated this 20th day 
of November in the year of our Lord One Thousand, 
Nine Hundred and Twenty-two. 

WHEREAS, lately at Southern Division District 
Court of the United States for the Northern Dis- 
trict.of California in a suit depending in said Court, 
between the aforesaid George J. Hatfield, as trus- 
tee in bankruptcy, as plaintiff, and A. E. Buckman, 
J. J. Rauer and others, defendants, No. 233 in 
Equity, an order and decree was entered directing 
an accounting between the said Hatfield, as trustee, 
as aforesaid, and the said Defendant Rauer, and 
thereafter a decree was entered whereby it was 
adjudged and decreed that the said plaintiff re- 
cover from the said defendant Rauer the sum of 
$9,321.59, with interest from the 6th day of No- 
vember, 1922, and costs, and directing the said 
Rauer to pay said sum to the said plaintiff, and 
the said defendant obtained from said Court in the 
aforesaid suit an order allowing an appeal to the 
United States Circuit Court of Appeals to reverse 
the said order and decree in the aforesaid suit, and 
the said Court having fixed upon the said sum of 
$11,000 as a supersedeas bond and for costs and 
to fully stay all proceedings upon said order and 
decree appealed from pending the appeal, and said 
Rauer having obtained a citation directed to said 
plaintiff and the other [3138] parties to the suit 
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citing and admonishing them to be and appear at 
a United States Circuit Court of Appeals for the 
Ninth Circuit to be holden at San Francisco, in 
the State of California. 

NOW, THE CONDITION OF THE ABOVE OB- 
LIGATION IS SUCH, That if the said J. J. Rauer 
shall prosecute said appeal to effect, and answer 
all damages and costs if he fail to make said ap- 
peal good, then the above obligation to be void; 
else to remain in full force and virtue. 

Acknowledged before me the day and year first 
above written. 

J.J. RAUER. (Seal) 
PEDELITY AND DEPOSIT CO. of MD: 
By F. E. Brisbine (Seal) 

Attorney in Fact. 
E. K. McCOORY (Seal) 

Agent. 

Form of bond and sufficiency of sureties approved. 

WM. C. VAN FLEET, 

Judge. 

[Endorsed]: Filed Nov. 21, 1922. Walter B. 
Maling, Clerk. [814] 


(Title of Court and Cause.) 


Praecipe for Preparing Record on Appeal. 
To the Clerk of the Above-entitled Court: 
Sir: 
You will please prepare transcript of record in 
the above-entitled cause to be in the office of the 
Clerk of the United States Circuit Court of Appeals 


416 J ad A OWETAUS. 


for the Ninth Judicial District, pursuant to the 
appeal theretofore allowed herein and directed to 
said Court from an order or decree made herein 
on the llth day of September, 1916, including the 
order directing an accounting and referring the 
matter of the accounting to H. M. Wright, Master 
in Chancery of this Court, and from the final de- 
cree made herein on the 6th day of November, 

1922, disallowing and overruling the objections 

made by J. J. Rauer to the account and report filed 

herein by H. M. Wright, Master in Chancery, pur- 
suant to the order of September 11th, 1916, and con- 
firming and approving said report, and decreeing 
that the said J. J. Rauer, defendant, pay to the 
plaintiff the sums of money in the said decree 
specified, and include in the said transcript the 
following proceedings, pleadings and papers on 
file, to wit: 

1. The complaint or bill in said action. 

The answer of the defendants thereto. 

Supplement to the bill, and answer. 

The interlocutory decree therein. 

Report of the Master and suggestions for 

judgment. 

6. Exceptions of the defendant J. J. Rauer to 
the Master’s Report, and being the excep- 
tions filed with the objections of Defend- 
ant Rauer to the Special Master’s petition 
for compensation. 

7. Order confirming the report of the Master. 

8. Order and deeree filed herein September 30, 
1922, fixing the compensation and over- 
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13. 


14. 
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ruling defendants’ objections to Master’s 
report, together with opinion of Court. 

Decree confirming Master’s report and giving 
judgment in favor of the plaintiff in said 
action against the defendants [315] 
therein as in said decree specified. 

Defendant Rauer’s petition for appeal from 
order or decree made herein on the 11th 
day of September, 1922, including the or- 
der directing an accounting and referring 
the matter of the accounting to H. M. 
Wright, Master in Chancery of this Court, 
and from the final decree made herein on 
the 6th day of November, 1922, disallow- 
ing and overruling the objections made by 
J. J. Rauer to the account and report filed 
herein by H. M. Wright, Master in 
Chancery, pursuant to the order of Sep- 
tember 11, 1916, and confirming and ap- 
proving said report, and decreeing that the 
said J. J. Rauer, defendant, pay to the 
plaintiff the sums of money in the said 
decree specified. 

Defendant’s assignment of error on appeal 
from the said last mentioned orders and 
decrees. 

Order allowing appeal from the said orders 
and decrees and fixing bond on appeal and 
to stay proceedings. 

Bond on appeal from said last mentioned or- 
der. 

Citation on appeal, admission and affidavit of 

service from the said last mentioned order. 
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15. Statement on appeal. 
16. This praecipe. 

Said transcript to be prepared as required by 
law, and the rules of the United States Circuit 
Court of Appeals on or before the 28 day of Au- 
gust, 1923. 

Dated at San Francisco, California, this 17 day 
of August, 1923. 

J. J. RAUER, 
Defendant and Appellant Herein. 
H. M. ANTHONY and 
GRANT & ZIMDARS, 
His Solicitors. 
Receipt of copy of the above admitted this 18 
day of August, 1923. 
ED. H. WILLIAMS, 
CHARLES 8. WHEELER and 
CHARLES 8. WHEELER, Jr., 
Solicitors for Plaintiff and Respondent. 

[Endorsed]: Filed Aug. 20, 1923. Walter B. 
Maling, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[316] 


(Title of Court and Cause.) 


Demand for Additions to Transcript as Designated 
in Praecipe of Appellant. 
To the Clerk of the Above-entitled Court: 

You are hereby requested to include in the tran- 
script of the record in the above-entitled cause, in 
addition to the papers designated in the praecipe 
heretofore filed by appellant, the following: 
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1. Order substituting Geo. J. Hatfield, Trustee, 
as complainant in the above-entitled action. 
Order of reference to H. M. Wright as Master 

in Chancery to take accounting. 

3. Order continuing in effect the authority of 
H. M. Wright as Master of Chancery to 
head accounting. 

4. Report of Master should include portions 
thereof entitled ‘‘Observations on Master’s 
Report.”’ 

Dated: August 28, 1923. 

E. H. WILLIAMS, 
CHARLES 8. WHEELER and 
CHARLES 8. WHEELER, Jr., 

Solicitors for Geo. J. Hatfield, Trustee, etc., Com- 

plainant Herein. 

Due service and.receipt of a copy of the within 
praecipe on part of pltff. this 28th day of August, 
1923, is hereby admitted. 

H. M. ANTHONY and 
GRANT & ZIMDARS, 
Attorneys for Defendants. 


[Endorsed]: Filed Aug. 29, 1923. Walter B. 
Maling, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[317] 


Ne) 


Certificate of Clerk U. S. District Court to Tran- 
script of Record. 

I, Walter B. Maling, Clerk of the District Court 
of the United States, in and for the Northern Dis- 
trict of California, do hereby certify the foregoing 
three hundred seventeen (317) pages, numbered 
from 1 to 317, inclusive, to be a full, true and cor- 
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rect copy of the record and proceedings in the 
above-entitled cause as enumerated in the praecipes 
for records on appeal, as the same remain on file 
and of record in the above-entitled cause, in the 
office of the clerk of said court, and that the same 
constitutes the record on appeal to the United 
States Circuit Court of Appeals, for the Ninth 
Circuit. 

I further certify that the cost of the foregoing 
transcript of record is $132.90; that said amount 
was paid by defendant, J. J. Rauer; and that 
the original citations issued in said cause are hereto 
annexed. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed the seal of said District Court, 
this 30th day of August, A. D. 1923. 

[Seal] WALTER B. MALING, 
Clerk United States District Court for the North- 

ern District of California. [318] 


Citation on Appeal—Dated October 16, 1922. 


United States of America,—ss. 

The President of the United States, to George H. 
Hatfield, as Trustee in Bankruptcy of the Hs- 
tate of A. E. Buckman, Bankrupt, and to 
Messrs. E. H. Williams, Charles 8. Wheeler 
and Charles S. Wheeler, Jr., His Solicitors and 
Attorneys, H. M. Wright, A. E. Buckman, 
William H. Chapman, Fillmore Buckman, J. A. 
Meadows, Sunset Construction Company, a 
Corporation, and J. A. Meadows, John Me- 
Coy and A. E, Buckman, Trustees of the De- 
fendant, Sunset Construction Company, 


GREETING: 


George I. Hatfield et al. 491 


You are hereby cited and admonished to be and 
appear at a United States Circuit Court of Appeals 
for the Ninth Circuit, to be holden at the city of 
San Francisco, in the State of California, within 
thirty days from the date hereof, pursuant to an 
order allowing an appeal, of record in the Clerk’s 
Office of the United States District Court for the 
Southern Division of Northern District of Califor- 
nia, in that certain action wherein George H. Hat- 
field, as Trustee in Bankruptcy, is plaintiff, and 
the defendants in the said action are A. E. Buck- 
man, J. J. Rauer, William H. Chapman, Fillmore 
Buckman, J. A. Meadows and Sunset Construc- 
tion Company, a corporation, and J. A. Meadows, 
John McCoy and A. E. Buckman, as Trustees of 
the Sunset Construction Company, a corporation, 
and in which appeal J. J. Rauer is the appellant, 
and you are appellee, to show cause, if any there 
be, why the decree rendered against the said ap- 
pellant, as in the said order allowing appeal men- 
tioned, should not be corrected, and why speedy 
justice should not be done to the parties in that 
behalf. 

WITNESS, the Honorable WM. C. VAN 
FLEET, United States District Judge for the 
Northern District of California, this 16th day of 
October, A. D. 1922. 

WM. C. VAN FLEET, 
United States Dist. Judge. [3819] 
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United States of America,—ss. 

On this 2d day of November, in the year of our 
Lord one thousand nine hundred and twenty-two, 
personally appeared before me, Roy E. Clark, the 
subscriber, a citizen of the United States of 
America, and the State of California, and over 
the age of 21 years, and makes oath that he de- 
livered a true copy of the within citation to John 
McCoy, within named, on the 31st day of October, 
1922, in the city and county of San Francisco, 
State of California. 

R. EB. CLARK. 


Subscribed and sworn to before me at San Fran- 
cisco, this 2d day of November, A. D. 1922. 
[Seal ] CHARLES R. HOLTON, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
My commission expires Sept. 16, 1926. 


Service of copy of the within citation on appeal 
hereby admitted this 18 day of October, 1922. 
CHARLES S. WHEELER and 
CHARLES 8. WHEELER, Jr., 
ED. H. WILLIAMS, 
Attys. for Plaintiff. 
H. M. WRIGHT. 
(Reserving Objections to Duplicity.of Appeal.) 
WM. H. CHAPMAN. 


[Endorsed]: No. 233—Kquity. United States 
District Court, Southern Division for the Northern 
District of California. J. J. Rauer, Appellant, vs. 
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George I. Hatfield, ete., Appellees. Citation on 
Appeal. Filed Nov. 6, 1922. W. B. Maling, Clerk. 
By J. A. Schaertzer, Deputy Clerk. 


Citation on Appeal—Dated December 2, 1922. 


United States of America,—ss. 

The President of the United States, to George H. 
Hatfield, as Trustee in Bankruptey of the Es- 
tate of A. E. Buckman, Bankrupt, and to 
Messrs. E. H. Williams, Charles 8. Wheeler 
and Charles S. Wheeler, Jr., His Solicitors 
and Attorneys, and A. KE. Buckman, William 
H. Chapman, Fillmore Buckman, J. A. Mea- 
dows, Sunset Construction Company, a Cor- 
poration, and J. A. Meadows, John McCoy and 
A. E. Buckman, Trustees of the Defendant, 
Sunset Construction Company, GREETING: 

You are hereby cited and admonished to be and 
appear at a United States Circuit Court of Appeals 
for the Ninth Circuit, to be holden at the city of 

San Francisco, in the State of California, within 

thirty days from the date hereof, pursuant to an 

order allowing an appeal, of record in the Clerk’s 

Office of the Southern Division United States Dis- 

trict Court for the Northern District of California, 

in that certain action wherein George H. Hatfield, 
as Trustee in Bankruptcy, is plaintiff, and the 
defendants in the said action are A. E. Buckman, 

J. J. Rauer, William H. Chapman, Fillmore Buck- 

man, J. A. Meadows and Sunset Construction Com- 
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pany, a corporation, and J. A. Meadows, John Me- 
Coy and A. E. Buckman, as Trustees of the Sunset 
Construction Company, a corporation, and in which 
appeal J. J. Rauer is the appellant, and you are 
appellee, to show cause, if any there be, why the 
decree rendered against the said appellant, as in 
the said order allowing appeal mentioned, should 
not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

WITNESS, the Honorable WM. C. VAN 
FLEET, United States District Judge for the 
Northern District of California, this 2d day of 
December, A. D. 1922. 

WM. C. VAN FLEET, 
United States District Judge. [3820] 
United States of America,—ss. 

On this 15th day of December, in the year of our 
Lord one thousand nine hundred and twenty-two, 
personally served John McCoy, the subscriber, and 
makes oath that he delivered a true copy of the 
within citation to John McCoy. 

R. E. CLARK. 

Subscribed and sworn to before me at San Fran- 
cisco, Cal., this 4th day of January, A. D. 1923. 

[Seal ] CHARLES R. HOLTON, 

Notary Public, San Francisco, California. 
Receipt of copy of the within citation on appeal 
hereby admitted this 5th day of December, 1922. 
WM. H. CHAPMAN, 
E. D. WILLIAMS, 
CHARLES 8. WHEELER and 
CHARLES 8. WHEELER, Jr. 
By C. A. W. 
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[Endorsed]: No. 233—Eq. United States Dis- 
trict Court, Southern Division for the Northern 
District of —————. J. J. Rauer, Appellant, vs. 
George H. Hatfield, etc., et al., Appellees. Citation 
on Appeal. Filed Jan. 5, 1923. Walter B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. 


[Endorsed]: No. 4091. United States Circuit 
Court of Appeals for the Ninth Circuit. J. J. 
Rauer, Appellant, vs. George H. Hatfield, as Trus- 
tee in Bankruptcy of the Estate of A. E. Buckman, 
Bankrupt, and H. M. Wright, A. E. Buckman, 
William H. Chapman, Fillmore Buckman, J. A. 
Meadows, Sunset Construction Company, a Cor- 
poration, and J. A. Meadows, John McCoy and 
A. EK. Buckman, Trustees of the Defendant, Sun- 
set Construction Company, Appellees, and J. J. 
Rauer, Appellant, vs. George H. Hatfield, as Trus- 
tee in Bankruptcy of the Estate of A. E. Buckman, 
Bankrupt, and A. E. Buckman, William H. Chap- 
man, Fillmore Buckman, J. A. Meadows, Sunset 
Construction Company, a Corporation, and J. A. 
Meadows, John McCoy and A. E. Buckman, Trus- 
tees of the Defendant, Sunset Construction Com- 
pany, Appellees. Transcript of Record. Upon 
Appeals from the Southern Division of the United 
States District Court for the Northern District of 
California, Third Division. 

Filed August 31, 1923. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 
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In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


J. J. RAUER, 
Appellant, 


VS. 


GEORGE H. HATFIELD, as Trustee in Bank- 
ruptcy of the Estate of A. E. BUCKMAN, 
a Bankrupt, H. M. WRIGHT, et al., 
Respondents. 


Order Allowing Time to File Transcript of Record 
on Appeal, and to Docket the Said Cause, in 
the Matter of Appeal from the Judgment Di- 
recting an Accounting and Confirming the Ac- 
count of the Referee Made on the 18th day of 
November, 1922, and Which Judgment was 
Made and Entered in that Certain Action No. 
233 in Equity, in the Southern Division of the 
United States District Court for the Northern 
District of California, in that Certain Action 
Entitled George H. Hatfield, as Trustee in 
Bankruptcy, vs. A. E. Buckman, et al, De- 
fendants; and Extending Time in which to 
Prepare the Statement on Appeal in Said 
Cause. 

Good cause appearing therefor, it is hereby or- 
dered that the return day of the citation on the 
above mentioned appeal to the United States Ci- 
euit Court of Appeals for the Ninth Cireuit, in 
the above-entitled suit, be and the same is hereby 
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extended to the 3lst day of August, 1923, and that 
the said Rauer, defendant and appellant, may have 
and he is hereby granted to and including said 31st 
day of August, 1923, in which to file, in the office of 
the Clerk of this Court, the transcript of the record 
on appeal and to docket said cause in this court, 
and within which time to prepare the statement on 
appeal in said cause. 
Dated this 27th day of August, 1923. 
W. H. HUNT, 
Circuit Judge. 


[Endorsed]: No. ——. In the United States 
Circuit Court of Appeals for the Ninth Circuit. 
J. J. Rauer, Appellant, vs. George H, Hatfield, as 
Trustee in Bankruptcy of the Estate of A. E. 
Buckman, a Bankrupt, H. M. Wright, et al., Re- 
spondents. Order Allowing Time to File Tran- 
script of Record on Appeal and to Docket the Said 
Cause, in the Matter of the Appeal from the Judg- 
ment Directing an Accounting and Confirming the 
Account of the Referee, etc. Filed Aug. 28, 1923. 
F. D. Monckton, Clerk. 
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In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


J. J. RAUER, 
Appellant, 
VS. 


GEORGE H. HATFIELD, as Trustee in Bank- 
ruptcy of the Estate of A. EK. BUCKMAN, 
a Bankrupt, H. M. WRIGHT, et al., 
Respondents. 


Order Allowing Time to File Transcript of Record 
on Appeal and to Docket Said Cause in the 
Matter of the Appeal from the Order Allowing - 
Appeal from Order Made and Filed in Said 
Cause on September 30, 1923, Fixing Compen- 
sation of the Master, H. M. Wright, Esq., and 
Directing the Payment of the Same by J. J. 
Rauer, Which Order was Made in Said Action 
No. 233 Equity, in the Southern Division of the 
United States District Court for the Northern 
District of California. 

Good cause appearing therefor, it is hereby or- 
dered that the return day of the citation on the 
above mentioned appeal to the United States Cir- 
cuit Court of Appeals for the Ninth Circuit, in the 
above-entitled action, be and the same is hereby 
extended up to and including the 31st day of Au- 
gust, 1923; and that said J. J. Rauer, defendant in 
said action and appellant herein, may have and he 
is hereby granted to and including the 31st day 
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of August, 1923, in which to file in the office of the 
Clerk of this Court the transcript of the record on 
appeal and to docket said cause in this court. 
Dated this 27th day of August, 1923. 
W. H. BUNT, 
United States Circuit Judge. 


[Endorsed]: No. ——. In the United States 
Circuit Court of Appeals for the Ninth Circuit. 
J. J. Rauer, Appellant, vs. George H. Hatfield, as 
Trustee in Bankruptey of the Estate of A. E. 
Buckman, a Bankrupt, H. M. Wright, et al., Re- 
spondents. Order Allowing Time to File Tran- 
seript of Record on Appeal and to Docket Said 
Cause in the Matter of the Appeal from the Order 
-Allowing Appeal * * * and Fixing the Com- 
pensation of the Master, etc. Filed Aug. 28, 1923. 
F. D. Monckton, Clerk. 


In the United States Circuit Court of Appeals for 
the Ninth Circuit. 
J.J. RAUER, 
Appellant, 
VS. 


GEORGE H. HATFIELD, as Trustee in Bank- 
ruptey of the Estate of A. E. BUCKMAN, 
a Bankrupt, H. M. WRIGHT, et al., 
Respondents. 


430 J. J. Rauer vs. 


In the Matter of the Appeal from the Order Allow- 
ing Appeal from Order Made and Filed in Said 
Cause on September 30, 1923, Fixing Compen- 
sation of the Master, H. M. Wright, Esq., and 
Directing the Payment of the Same by J. J. 
Rauer, Which Order was Made in Said Action 
No. 233 Equity, in the Southern Division of 
the United States District Court for the North- 
ern District of California. 

In the Matter of the Appeal from the Judgment 
Directing an Accounting and Confirming the 
Account of the Referee Made on the 18th Day 
of November, 1922, and Which Judgment was 
Made and Entered in that Certain Action No. 
233 in Equity, in the Southern Division of the 
United States District Court for the Northern 
District of California, in that Certain Action - 
Entitled George H. Hatfield, as Trustee in 
Bankruptcy, vs. A. E. Buckman, et al., De- 
fendants, and Extending Time in Which to 
Prepare the Statement on Appeal in Said 
Cause. 

WHEREAS, as above indicated, there are two 
separate appeals in the above-entitled cause, and, - 
to avoid inclusion of more than one copy of the 
same paper. in the record on appeal, 

IT IS ORDERED, that the two appeals be heard 
on one record on appeal, and that the said record 
shall contain a copy without duplication of every 
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paper and record provided for by the praecipe in 
each appeal. 
Dated this 28th day of August, 1923. 
HUNT, 
Circuit Judge. 


[Endorsed]: No. ——. In the United States 
Circuit Court of Appeals for the Ninth Circuit. 
J. J. Rauer, Appellant, vs. George H. Hatfield, as 
Trustee in Bankruptcy of the Estate of A. KE. 
Buckman, a Bankrupt, H. M. Wright, et al., Re- 
spondents. Order Consolidating Appeals. Filed 
Aug. 28, 1923. F. D. Monckton, Clerk. Refiled 
Aug. 31, 1923. F. D. Monckton, Clerk. By Paul 
P. O’Brien, Deputy Clerk. 


